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ADVERTISEMENT 
onoclhSo —— 


Talks on Legal Journalism 


By ALEXANDER H. ROBBINS 


Managing Editor, Central Law Journal 


TALK No. 2 


In the April issue we called attention to our recent purchase of 
the Green Bag of Boston, resulting in greatly enlarging the scope 
and influence of the 


Central Law Journal 
America’s representative law weekly of general circulation. 


In this issue we offer the testimony of four of our subscribers, 
selected out of a large file of letters, and widely separated geo- 
graphically: 

Portland, Maine.—I have bound volumes of the Central 
Law Journal since 1878, and regard them as the most valu- 
able books in my library.—GeEorGE F. GouLp. 

Guthrie, Oklahoma.—I take advantage of this opportunity 
to express my appreciation of the valuable service your 
Journal is rendering to the members of the profession and 
of the bench. I never fail to read every issue of it from 
cover to cover.—S. W. Hayes, Judge of the Supreme Court 
of Oklahoma. 

Los Angeles, California.—Our firm, Gibson, Dunn & 
Crutcher, in one form or another has been a continuous 
subscriber to the Central Law Journal for many years. It 
is the one legal publication that, personally, I do not like 
to miss; and make it a point to examine each number as it 
comes in, and it is almost needless to say, with considerable 
profit to myself.—Jas. A. GIBSON. 

Chattanooga, Tennessee.—I cannot close without mod- 
estly expressing my high regard for the general work 
which the Central Law Journal is doing. In my opinion 
the articles and editorials are far superior to those in any 
other legal publication in the country. Your work is not 
heralded by brilliant covers, but the brilliancy which lies 
in the articles more than makes up for the lack of the use 
of colored ink.—JoHN A. CHAMBLISS. 


The Central Law Journal is a weekly, established in 1874 by 
Hon. John F. Dillon, and controlled exclusively by lawyers. Hon. 
Needham C. Collier of New Mexico is Editor in Chief; Managing 
Editor, Mr. Alexander H. Robbins; Contributing Editors, Hon. Thos. 
W. Shelton, Norfolk, Va., Hon.Walter George Smith, Philadelphia, 
Pa. and Mr. A.W. Spencer, Boston, Mass. 


Subscription Price, $5.00 Per Annum 




















A sample copy may be obtained by addressing 


Central Law Journal Company 
420 Market Street St. Louis, Mo. 
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ORDER OF ARRANGEMENT OF REPORTS OF 
COMMITTEES 


Admiralty 

Commercial Law . badka-b te 
Government Liens On Real Estate . 
Insurance Law, , 


International Law . 


Judicial Recall. . i 
Jurisprudence and Law Reform 


Legislative Drafting 

Publications . . re ee ee 
Remedies and Unnecessary Cost in Litigation . 
Re-organization afi 

Uniform Judicial Procedure , 

Uniform State Laws 

Bureau of Comparative Law, . 





COMPARATIVE LAW BUREAU PUBLICATIONS 


OFFICIAL PUBLISHER: THE BOSTON BOOK CO., BOSTON, MASS. 


The Visigothic Code, translated by Scott (American Edition). The 
earliest revised compendium of Spanish Laws. $5.00. 

The German Civil Code, translated by Loewy (American Edition). The 
Imperial Code now in force. $5.00. 

The Swiss Civil Code, translated by Shick, with annotations by Wetherill. 

The Argentine Civil Code, translated by Joannini. (Ready for publi- 
cation.) 

The Peruvian Civil Code, translated by Joannini. (In preparation.) 

The Seven Parts (Las Siete Partidas), translated by Scott. The funda- 
mental authority for Spanish Law. (Ready for publication.) 





Entered as second-class matter March 17, 1915, at the Post Office at Baltimore, 
Maryland, under the Act of August 24, 1912. 
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For 
Approximately 


$17.50 More 


Than the cost of an Exposition ticket 
routed to California via direct lines 
in both directions you can attend both 


the Salt Lake City Convention and 
the Portland Convention 
visiting in addition Both Exposi- 
tions, Denver, Colorado Springs, 
Ogden Canyon, Salt Lake City, 
Spokane, 200 miles along the scenic 
Columbia River, Portland, Tacoma, 
Seattle and Los Angeles, with 
choice of the San Francisco and Port- 
land Steamship Co.’s Steamers (berth 


and meals included) or rail line be- Ries 


tween Portland and San Francisco. mie 
For slight additional expense you may — 
visit, during the season, Rocky Moun- 

tain National Park, Estes Park and 
Yellowstone National Park when you 

travel 


Union Pacific System 


The Standard Route of the West 


Connections at Seattle with steamers 
for Alaska. 
For additional information concern- 
ing your Convention trip apply to 
. J. B. Be FRIEST, G. E. A., 


36 Broadway, 
New York 


Visit Old Faithful Ina 
Yellowstone National Park Exhibit 
Panama-Pacilic Exposition 


7 
oe a 
as bei 
- PANAMA CALIFORNIA lag! 
SAN DIEGO. 
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HEADQUARTERS 


The Headquarters of the Association will be at the Hotel Utah, 
corner of Main and S. Temple Streets. 


The offices of the Secretary and Treasurer will be located in 
the Supper Room, Mezzanine Floor, Hotel Utah. 


The business sessions of the Association will be held and the 
formal addresses before it (except the address on ‘Tuesday even- 
ing) will be delivered in Assembly Hall, one-half block from 
Headquarters. 


The Executive Committee of the Association will meet on 
Monday, August 16, 9 P. M., in the Music Room, Mezzanine 
Floor, Hotel Utah. 


The General Council of the Association will meet in Barrett 
Hall, Main Street, one-half block north of Hotel Utah. 

The first meeting of the Council will be held on Tuesday, 
August 17,9 A. M. 


REGISTRATION 


The Secretary’s office will continue the system of REGIST RA- 
TION CARDS in use last year. These cards may be obtained 
at Headquarters or at Assembly Hall. 


Cards should be signed plainly. All blanks should be filled and 
cards returned promptly to Secretary’s office, Hotel Utah. 


A printed list of members in attendance at the meeting will be 
prepared from the registration cards. The names of those mem- 
bers only whose cards are received before 8 o’cLock on Monday 
evening, August 16, will appear in the first edition. 


5? * 
The Secretary’s office will open for registration on Monday 
morning, August 16, at 10 o’clock. 
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BUSINESS PROGRAM OF THE 
ASSOCIATION 


TUESDAY MORNING, Avecust 17, at 10 o’cLocK. 


Address of Welcome: George Sutherland, United States 
Senator from Utah. 


President’s Address: “ The Lawyer,” Peter W. Meldrim, Presi- 
dent of the Association. 
Report of the Secretary. 
Report of the Treasurer. 
Report of the Executive Committee. 
Nomination and Election of Members. 

State delegations will meet in Assembly Hall at the 
CLOSE of this session to nominate members of the General 
Council, and also to select a Vice-President and Local 
Council for each state. (If a delegation desires to hold its 
meeting elsewhere, notice should be given to the Secretary 
PRIOR to this session in order that due announcement may 
be made.) See page 201. 


TUESDAY EVENING, Aveust 17, at 8 o’cLock. 

This session will be held in the Tabernacle. 

Annual Address: ‘“‘The American Judiciary,” Joseph W. 
sailey, former Senator from Texas. 


The speaker will be introduced by Hon, William Howard Taft, 
former President of the Association. 

Election of the General Council. 

For the Concert in the Tabernacle at 9.00 P. M., see page 200. 


Tickets of admission for this session and the Concert will 
be necessary, and may be obtained at the Secretary's office, 
Hotel Utah. 


For the President’s reception, Hotel Utah, at 10 P. M., see 
page 200. 
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WEDNESDAY MORNING, Aveusr 18, at 10 o’cLock. 
Reports of Standing Committees : 


Jurisprudence and Law Reform. 

Judicial Administration and Remedial Procedure. 
Legal Education and Admissions to the Bar. 
Commercial Law. 

International Law. 

Publications. 

Grievances. 

Law Reporting and Digesting. 

Patent, Trade-Mark and Copyright Law. 
Insurance Law. 

Taxation. 

Uniform State Laws. 

Publicity. 

Membership. 

Professional Ethics. 

Obituaries. 





Reports of Special Committees : 


Uniform Judicial Procedure. 

To Suggest Remedies and Formulate Proposed Laws to 
Prevent Delay and Unnecessary Cost in Litigation. 

To Oppose the Judicial Recall. 

To Present to Congress Bills Relating to Courts of 
Admiralty. 

Government Liens on Real Estate. 

Compensation to Federal Judiciary. 

Drafting of Legislation. 

Comparative Law Bureau. 

Reorganization. 

Noteworthy Changes in Statute Law. 

Reports and Digests. 

Relief Fund for European Lawyers. 


For the Excursion at 3 P. M., see page 200. 
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WEDNESDAY EVENING, Aveust 18, at 8 o’ctock. 


Address: “ Changes in International Law,” Simeon E. Bald- 
win, former Chief Justice of the Supreme Court of Errors of 
Connecticut. 


Unfinished Reports of Committees. 


THURSDAY MORNING, Aveust 19, at 10 o’cLock. 


Address: “The Present State of Law, and Necessary Func- 
tions of Law Schools,” Felix Frankfurter, of the Faculty of Law, 
Harvard University. 


Nomination of Officers. 

Unfinished Reports of Committees and other unfinished 
business. 

Miscelleneous Business. 

Electios ef Officers. 


An additional session may be held on Thursday afternoon, 
August 19, ai 2 o’rluck, if unfinished matters require. 





For the Dinner at 7 P. M., see pages 200, 201. 
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PROGRAMS OF SUBSIDIARY AND 
ALLIED BODIES 


Section of Legal Education 


The sessions will be held in the Ball Room, Newhouse Hotel, 
Main and Fourth South Streets. 


The session on Monday afternoon, August 16, will be for State 
Bar Examiners and Law School Teachers, under the auspices of 
the Section. 


MONDAY, Avaust 16, 2.30 P. M. 


Opening remarks by the Chairman of the Section, Charles E. 
Shepard, of Washington. 
A Symposium on Certain Problems in State Bar Examina 


tions, and Admission to the Bar. (The topics and speakers will 
be announced later.) 


Discussion of the papers and topics presented. 
Resolutions by the Section. 
TUESDAY, Aveusr 17, 3.30 P. M. 


Annual address by the Chairman of the Section, Charles E. 
Shepard, of Washington. 


Presentation of the final report of the Committee on Standard 
Rules for Admission to the Bar, by Lucien H. Alexander, of 
Pennsylvania. 


Papers on topics to be announced. 
Discussion of the papers presented. 
Resolutions by the Section. 


THURSDAY, Avuaust 19, 2.30 P. M. 


Discussion of the propositions submitted in the report of the 
Committee on Standard Rules for Admission to the Bar. 


Resolutions by the Section. 
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Comparative Law Bureau 


The session will be held in Room C-38, Hotel Utah, on 
Tuesday afternoon, August 17, at 2 o’clock. 


The order of business will be as follows: 
Annual Address of the Director, Simeon E. Baldwin, of 
Connecticut. 
Treasurer’s Report. 
Report to American Bar Association. 
Discussion of submitted topics. 
Election of Officers and Managers. 
New Business. 
Membership and participation at the meeting are classified as 
follows: 
Class A. All Members of the American Bar Association. 
Class B. State Bar Associations, by three delegates each. 
Class C. Law Schools, Law Libraries, Institutions of 
Learning, City and County Bar Associations, 
by two delegates each. 
Class D. Individual lawyers who are not members of 
the American Bar Association, by personal 
attendance. 





Section of Patent, Trade-Mark and 
Copyright Law 
The session will be held in the United States Circuit Court 
Room, Federal Building, Main Street, on Monday afternoon, 
August 16, at 3 o’clock. 


Address, Robert H. Parkinson, of Illinois, Chairman. 

Address, Charles E. Townsend, of California. ‘* The 
Possibilities of the Right of Discovery in Patent 
Litigation; Some Recent Judicial Developments.” 

Miscellaneous discussion. 
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Judicial Section 


Monday evening, August 16, 1915, at 7 o’clock, there will be 
an informal dinner at the Hotel Utah (Supper Room) for all 
members of the Section and officers and former presidents of the 
American Bar Association. 


The business session will be held in the Ball Room, Mezzanine 
Floor, Hotel Utah, on Tuesday afternoon, August 17, at 2 o’clock. 

Address by Chairman Orrin N. Carter, Judge of the Supreme 
Court of Illinois, Chairman of the Section. 

Address by Mr. Justice Van Devanter, of Wyoming, Associate 
Justice of the Supreme Court of the United States, unless he 
finds his engagements such that he cannot attend, in which case 
some other prominent jurist will speak. 

Appointment of certain committees and transaction of neces- 
sary business. 

Discussion: “ Uniformity in Practice and Procedure; is it 
desirable; if so how best secured; shall courts or legislatures 
frame the rules? ” to be participated in by 

Frank S. Dietrich, of Idaho, U. S. District Judge. 

Ira E. Robinson, Presiding Judge, Supreme Court of 
Appeals of West Virginia. 

Thomas C. McClellan, Judge Supreme Court of Alabama. 

William H. Gabbert, Chief Justice, Supreme Court of 
Colorado. 

General discussion by members of the Section, each limited to 
seven minutes. 

New Business. 

Election of Officers. 


Conference of Commissioners on Uniform 
State Laws 


The Twenty-fifth Annual Conference will be held in the 
United States District Court Room, Federal Building, Main 
Street, beginning Tuesday morning, August 10, at 10.30 o’clock. 
The sessions will continue on Wednesday, Thursday, Friday, 
Saturday and Monday, August 11, 12, 13, 14 and 16. 


The Executive Committee of the Commissioners will meet on 
Monday, August 9, 8.30 P. M., in the Music Room, Mezzanine 
Floor, Hotel Utah. 
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(The following program is subject to change in the order, by 
vote of the Executive Committee at its meeting to be held Mon- 
day, August 9.) 

Address of welcome by one of the United States Senators from 
Utah. 

Address of welcome by the Mayor of Salt Lake City. 

Roll call of the Commissioners. 

Address of the President. 

Reports of other officers. 

Appointment of Auditing and Nominating Committees. 

Report of Executive Committee. 

Report of the Committee on Plan, Scope and Co-ordination. 

Consideration of Uniform Acts on the following subjects, the 
order of their consideration and the time to be allotted to each 
to be determined by the Executive Committee at its meeting to be 
held on the evening of August 9, at the Hotel Utah, Salt Lake 
City, namely: 


a. Incorporation Act. 

b. Automobile Act. 

ce. Limited Partnership Act. 

d. Act Embodying the Torrens System and Registration of 
Land Titles. 

. Conveyances Act. 

. Wills Act. 

. Act providing for Interstate Extradition of Lunatics. 

. Reports of Other Committees and Acts Proposed by Some 
of Them. 


72 ew © 


Appointment uf new committees. 
Adjournment on August 16. 


American Institute of Criminal Law and 
Criminology 


The seventh annual meeting of the American Institute of 
Criminal Law and Criminology will convene on Monday, August 
16,10 A. M., in Barrett Hall, Main Street, one-half block north 
of Hotel Utah. 
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FIRST SESSION. 
MONDAY, Aveusr 16, 10 A. M. 


Annual address by President Robert Ralston, of Pennsyl- 
vania. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Board. 


Report or Commirree A. “ Employment and Compensation of 
Prisoners,” William M. Gemmill, of Illinois, Chairman. 
Discussion. 


Report oF ComMITreE B. “Insanity and Criminal Responsi- 
bility,” Edwin R. Keedy, of Illinois, Chairman. 
Discussion. 


Report or Commirrese ©. “ Judicial Probation and Suspended 
Sentence,” Wilfred Bolster, of Massachusetts, Chairman. 
Discussion. 


REPORT OF COMMITTEE D. “ Classification and Definitions of 
Crime,” John Lisle, of Pennsylvania, Chairman. 
Discussion. 


SECOND SESSION. 
MONDAY, Avoust 16, 2. P. M. 


Report oF ComMMiITTEE E. “ Proposed Draft of a Code of 
Criminal Procedure,” Quincy A. Myers, of Indiana, Chair- 
man. 


REPORT OF COMMITTEE F. “ Indeterminate Sentence, Release on 
Parole and Pardon,” Edward Lindsay, of Pennsylvania, 
Chairman. 

Discussion. 


Report oF CoMMITTEE G. “Crime and Immigration,” Grace 
Abbott, of Illinois, Chairman. 
Discussion. 
Report oF CoMMITTEE H. “ Sterilization of Criminals,” Joel D. 
Hunter, of Illinois, Chairman. 
Discussion. 
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Report or Socrery or Mitirary Law. 
Appointment of Committee on Nominations. 


THIRD SESSION. 
MONDAY, Avausr 16, 8 P. M. 


AnNuAL Appress. Hampton L. Carson, of Pennsylvania. “A 
Sketch of the Development of English Criminal Law.” 


Report oF CoMMITTEE I. “ Co-operation with Other Organiza- 
tions,” William O. Hart, of Louisiana, Chairman. 


Report or Commirree II. “Translation of European Treatises 
on Criminal Science,” John H. Wigmore, of Illinois, Chair- 
man. 

Discussion. 


Report oF Commitrpe III. “ Criminal Statistics,’ John C. 
Ruppenthal, of Kansas, Chairman. 
Discussion. 
Report oF CoMMITTEE LV. “ State Societies and New Member- 
ships,” Harry V. Osborne, of New Jersey, Chairman. 


Report oF CoMMITTEE VI. “ Promotion of Institute Measures,” 
Frederic B. Crossley, of Illinois, Chairman. 
Discussion. 


Report oF CoMMITrEE VII. “ Publications” (THE JouRNAL), 
Robert H. Gault, of Illinois, Chairman. 
Discussion. 


Report of Committee on Nominations. 
Election of Officers. 

Unfinished Business. 

New Business. 
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ENTERTAINMENTS 


Concert 


A concert (choir of 500 voices with organ) will be given to 
members and guests of the Association and ladies accompanying 
them, in the Tabernacle, on Tuesday, August 17, at 9.00 P. M., 
following the annual address. Tickets for seats in the reserved 
section of the Tabernacle may be obtained at the Secretary’s office, 
Hotel Utah. 


Reception 


A reception will be given by the President to members and 
guests of the Association and ladies accompanying them, on 
Tuesday, August 17, at 10 P. M., in the Ball Room, Mezzanine 
Floor, Hotel Utah. No tickets of admission will be required. 


Excursion 


The Utah State Bar Association will give an excursion by 
special train to Saltair Beach for members and guests of the 
Association and ladies accompanying them, on Wednesday, 
August 18, at 3.P.M. Afternoon tea will be served in the Beach 
Pavilion. Tickets may be obtained at the Secretary’s office, Hotel 
Utah. 


Annual Dinner 


The Annual Dinner of the Association will be given at the 
Hotel Utah, on Thursday evening, August 19, at 7 o’clock. 
Alton B. Parker, of New York, former President of the Associa- 
tion will preside. 

For additional information as to the dinner, see “ Special An- 
nouncements ” on the next page. 
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SPECIAL ANNOUNCEMENTS 


The Annual Dinner will be given as above noted. A charge of 
$5 for dinner ticket will be made to each member and delegate. 
A limited number of guest tickets may be furnished to members 
at a charge of $7 each. 

Members are requested to apply promptly for dinner tickets, 
which will be on sale at the Treasurer’s office, Hotel Utah, on 
and after Monday, August 16, 10 A.M. Positively no tickets 
will be sold after 12 o’clock noon Thursday, August 19. 


The United States Postal authorities will establish for the 
particular convenience of the members of the American Bar 
Association attending the meeting, a Branch Station for the 
delivery of mail, in a room opening off the lobby, Hotel Utah. 
Stamps, stamped goods, money orders and other postal necessi- 
ties may be secured, letters registered and mailed, parcels insured 
and inquiries made at this branch office. 

The Postmaster at Salt Lake City requests that, to facilitate 
distribution, all members have their mail addressed care of the 
“ American Bar Association.” 


The Remington Typewriter Company will loan the machines 
needed for the Secretary’s office, and also furnish a public 
stenographer who will at reasonable rates do stenographic work 
desired by members. 


Members of each state delegation will meet in Assembly Hall 
immediately upon adjournment of the first business session (Tues- 
day, August 17, 10 A.M.) for the purpose of nominating a 
member of the General Council, and also to select a Vice-Presi- 
dent and Local Council for each state. Delegations desiring to 
meet at a place other than Assembly Hall should notify the 
Secretary prior to the opening of the first business session so that 
appropriate announcement may be made. 

No list should contain more than six names in all; one for 
General Council, one for Vice-President and four for Local Coun- 
cil. All must be members of the Association. 

Lists should be left at the Secretary’s office, Hotel Utah, not 
later than 4 P. M. on Tuesday, August 17, in order that they may 
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be prepared for the printer and issued to members on Wednesday 
morning. 

Election of the General Council will take place at the business 
session of Tuesday evening, August 17. 


The attention of standing committees is called to the provision 
of the By-Laws by which they are required to meet every year, at 
such hours as the respective Chairmen may appoint. All such 
committees will meet at the Hotel Utah on Tuesday morning, 
August 17, at 9 o’clock, when a separate room for each committee 
will be assigned. 

The Special Committee on Reports and Digests, consisting of 
one member from each state, which was authorized by resolution 
of October 21, 1914, has just been completed. Thomas H. 
Reynolds, of Missouri, Chairman, has called an organization 
meeting of the committee for Wednesday, August 18, the hour 
and place of meeting to be announced on August 17. 


The attertion of all committees is called to the following pro- 
vision of the By-laws: 


“ All Committees may have their reports printed by the 
Secretary before the Annual Meeting of the Association; and 
any such report, containing any recommendation for action on 
the part of the Association, shall be printed, together with a 
draft of bill embodying the views of the Committee, whenever 
legislation shall be proposed. Such report shall be distributed 
by mail by the Secretary to all the members of the Association at 
least fifteen days before the Annual Meeting at which such 
report is proposed to be submitted. No legislation shall be 
recommended or approved unless there has been a report of a 
committee, either in favor of or against the same, and unless 
such legislation be approved by a two-thirds vote of the members 
of the Association present. Where the report of a committee 
has been printed it shall not be read before a meeting of the 
Association unless directed by’a majority vote of those present 
at the meeting, but the chairman of the Committee shall state 
the purport and substance thereof to the meeting. 


It is desirable that all nominations of new members be sub- 
mitted to the General Council at its first session on Tuesday 
morning. Forms will be furnished by the Membership Commit- 
tee at the headquarters of the Association. 
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The dues are $6 a year for members, inclusive of cost of 
JOURNAL. Delegates who are not members pay no dues. There 
is no initiation fee. There are no additional dues for member- 
ship in a Section. 


In preparing for debate, members are requested to bear in mind 
the By-law that no person shall speak more than ten minutes at a 
time nor more than twice on one subject. 


Hotel Reservations 


William H. Leary, Secretary of the State Bar Association 
of Utah, 601 Newhouse Building, Salt Lake City, Utah, has 
kirdly consented to take charge of the reservations for members 
and delegates. In writing to Mr. Leary please state preference 
of hotels, time of arrival, period for which rooms are desired, 
whether with or without bath, and how many persons will occupy 
each room. 


A list of available hotels and railroads will be found at the back 
of this JouRNAL, pp. Ix and x. 


By order of the Executive Committee. 
GEORGE WHITELOCK, Secretary, 
W. THOMAS KEMP, 
GAYLORD LEE CLARK, 

1416 Munsey Building, Baltimore, Md. 


Assistant Secretaries, 


July 1, 1915. 
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CHRONOLOGICAL RESUME 


AUGUST, 1915. 

Monpay, 9TH. 

8.30 P. M. Executive Committee of Commissioners on Uni- 
form State Laws. Music Room, Hotel Utah. 

TvuEspAy, 10TH. 

10.30 A. M. Opening Session of Conference of Commissioners 
on Uniform State Laws. United States Dis- 
trict Court, Federal Building, Main Street. 

Monpay, 16TH. 

Closing Sessions of Conference of Commissioners 
on Uniform State Laws. 

10.00 A. M. Institute of Criminal Law and Criminology. 
Barrett Hall, Main Street. 

Address of Robert Ralston, President. 
2.00 P. M. Institute of Criminal Law and Criminology. 
Barrett Hall, Main Street. 
2.30 P. M. Section of Legal Education. (Session of State 
Bar Examiners and Law School Teachers.) 
Ball Room, Newhouse Hotel, Main und Fourth 
South Streets. 
3.00 P. M. Section of Patent, Trade-Mark and Copyright 
Law. United States Circuit Court Room, 
Federal Building, Main Street. 
Annual Address of Chairman, Robert H. Par- 
kinson. 
7.00 P. M. Informal Dinner, Judicial Section. Supper 


Room, Hotel Utah. 
8.00 P. M. Institute of Criminal Law and Criminology. Bar- 


rett Hall, Main Street. 
Annual Address, Hampton L. Carson. 
9.00 P. M. Executive Committee of the Association. Music 
Room, Mezzanine Floor, Hotel Utah. 
TUESDAY, 17TH. 
9.00 A. M. General Council of the Association. Barrett Hall, 
Main Street. 
10.00 A. M. First Session American Bar Association. Assem- 
bly Hall. 
Address of Welcome, George Sutherland. 
President’s Address, P. W. Meldrim. 
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12.00 M. Meetings of State Delegations for nomination of 
General Council and Vice-Presidents and Local 
Councils. Assembly Hall. 
2.00 P. M. Judicial Section. Ball Room, Mezzanine Floor, 
Hotel Utah. 
Chairman’s Address, Orrin N. Carter. 
Address, Mr. Justice Van Devanter. 
2.00 P. M. Comparative Law Bureau. Room C-38, Hotel 


Utah. 
Annual Address of the Director, Simeon E. 
Baldwin. ‘ 


3.30 P. M. Section of Legal Education. Ball Room, New- 
house Hotel, Main and Fourth South Streets. 
Annual Address of the Chairman, Charles E. 
Shepard. 
8.00 P. M. Second Session American Bar Association. The 
Tabernacle. 
Annual Address, Joseph W. Bailey. 
Election of General Council. 
9.00 P. M. Concert in the Tabernacle. 
10.00 P. M. President’s Reception. Ball Room, Mezzanine 
Floor, Hotel Utah. 


WEDNEsDAY, 18TH. 

10.00 A. M. Third Session American Bar Association, As- 
sembly Hall. Presentation of Reports of Com- 
mittees. 

3.00 P. M. Exeursion to Saltair Beach; afternoon tea in 
Beach Pavilion. 

8.00 P. M. Fourth Session American Bar Association. Assem- 
bly Hall. Address, Simeon E. Baldwin. 

Unfinished Reports of Committees. 


Tuurspay, 19TH. 

10.00 A. M. Fifth Session American Bar Association. Assem- 
bly Hall. Address, Felix Frankfurter. 

Unfinished Business. 

2.30 P. M. Section of Legal Education. Ball Room, New- 
house Hotel, Main and Fourth South Streets. 

7.00 P. M. Annual Dinner American Bar Association. Hotel 
Utah. 
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II 
GENERAL ANNOUNCEMENTS 


LORD ALVERSTONE. 


The Rt. Hon. Viscount Alverstone, late Lord Chief Justice 
of England, has presented toe the members of the Association a 
copy of his published memoirs entitled “ Recollections of Bar 


and Bench,” inscribed by him as follows: 
A Ue humtes GP throm 
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Pitan ey dies 
The Executive Committee, in exercise of the power vested in it 
by the Constitution, has unanimously elected Viscount Alver- 


stone to honorary membership in the Association. In response 
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to the notification of election the Secretary has received from him 
the following cablegram : 


“Much complimented. Gratefully accept honorary member- 
ship of Bar Association. Writing. ALVERSTONE.” 

Confirming the cablegram by mail Lord Alverstone says: 

“T shall always regard my election as an honorary member of 
the Bar Association as the greatest compliment that has ever been 
paid me.” 


SECRETARY LANE. 


Hon. Franklin K. Lane, of California, Secretary of the In- 
terior, who, as announced in the April JouRNAL, was expected to 
deliver an address before the Association at Salt Lake City, has 
been obliged by reason of official duties at Washington to with- 
draw his acceptance of the invitation extended to him by the 
committee. 

SOUTH AMERICAN JURISTS. 


It was expected, as announced in the April number of the 
JOURNAL, that three eminent South Americans would be guests 
of the Association at its Salt Lake meeting in August, and that 
one of them would deliver an address before the Association. 
It is regretted that the gentlemen to whom the invitations were 
extended have been unable to accept them. 

Hon. Alfred Vasquez Acevedo, of Montevideo, who it was 
hoped would deliver an address, was obliged for reasons of health 
to decline the invitation of the committee. In his letter to the 
Secretary he says: 

“Since early youth I am an admirer of your great nation. [ 
have read passionately the history of United States; I have 
wondered at its political and social institutions, and admired 
the virtues of Washington, Franklin, Madison, Adarhs, Jefferson 
and many other of your eminent citizens. In my humble works 
about legislation and education I have taken great profit from 
American books, and in my political life I have had always 
present in my mind the advices and principles taught by Webster, 
Marshall, Hamilton, Jay, Cooley, Pomeroy, W. Wilson, etc. 

“T am also somewhat acquainted by my lectures with all the 
beauties of your territory, and with the extraordinary develop- 
ment of your industries, of your commerce and of your educa- 
tional and moral institutes. 

“Therefore it would be for me not only a great honor to 
accept your invitation, but also a deep pleasure for the occasion 
offered to me of visiting and seeing all the marvels of your won- 
derful country.” 
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Senator Antonio José Uribe, of Bogota, Colombia, who, owing 
to the meeting of the Colombian Senate, was obliged regretfully 
to decline the invitation of the Executive Committee to attend 
the annual meeting, has presented to the Association the follow- 
ing volumes: 

Derecho Mercantil Colombiano (Edicion Especial) ; 
Tratado de Derecho Civil Colombiano; 
La Reforma Administrativa; and 
Anales Diplomaticos y Consulares de Colombia(in IV Vols.). 
All of these books are inscribed by the author as follows: 
Para la “ American Bar Association,” 
En testimonio de gratitud, 
Antonio José Uribe. 
Mayo: 1915. 


CHARLES FREEMAN LIBBY. 


Charles Freeman Libby, President of the Association 1909- 
1910, and twice a member of its Executive Committee, died 
at his summer home in Grasmere, Maine, on Thursday, June 3, 
1915, as a result of congestion of the brain, following a period of 
impaired health. 

Mr. Libby was one of the most prominent citizens of Portland, 
Maine, where he had distinguished himself as a lawyer, business 
man and public official. He had been Mayor of the city and 
President of the State Senate. 

Mr. Libby’s connection with the Association (which he joined 
in 1882) was one of the deepest interests and greatest pleasures 
of his life. His professional and business activities were never 
permitted to crowd aside his work for the Association, nor to 
prevent his attendance at its meetings. 

Hollis R. Bailey, of Massachusetts, was appointed by the 
President to attend the funeral services in Portland on Sunday, 
June 6, 1915, as the representative of the Association, and acted 
as one of the honorary pallbearers. 


MEMBERS EXPECTING TO ATTEND ANNUAL 
MEETING. 
The Secretary has received to date (July 12) reply postcards 
from 653 members of the Association indicating their purpose 
to attend the annual meeting at Salt Lake. 
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MEETINGS OF BAR ASSOCIATIONS. 


THE Minnesota State Bar AssociATIoN will hold its annual 
convention at St. Cloud, Minn., August 5, 6 and 7, 1915. 


A joint meeting of the WASHINGTON AND OREGON STATE Bar 
ASSOCIATIONS will be held at Portland, Oregon, August 23, 24 
and 25, 1915. Hon. William Howard Taft, of Connecticut, will 
deliver an address. A cordial invitation is extended to all mem- 
bers of the American Bar Association to attend this meeting. 


THE Missourt Bar AssoctatTion will hold its thirty-third 
annual meeting in Kansas City, in September, 1915. John H. 
Wigmore, of Illinois, has accepted an invitation to be present. 


THE CALIFORNIA STATE Bar AssocraTIon will hold its annual 
meeting August 23, 24 and 25, 1915, at San Francisco, with head- 
quarters at the Palace Hotel. Arrangements are being made for 
the entertainment of lawyers visiting San Francisco at that time, 
the details of which have not yet been completed. 

Members of the Association intending to visit San Francisco 
and the Exposition can reserve hotel accommodations by com- 
municating with A. E. Bolton, 707 Crocker Bldg., San Francisco, 
and stating the kind and character of reservations desired. 

Reservations should be made by August 1, 1915. 

The Palace Hotel, the St. Francis, and other hotels of the 
city generally, announce that they have adopted the policy of not 
increasing their rates during the Exposition. 


LAWYERS’ DAY AT THE EXPOSITION. 

Jesse W. Lilienthal, of San Francisco, is Chairman of the 
Committee of Arrangements of the California Bar Association, 
and for the setting apart of a special day at the Exposition to be 
known as Lawyers’ Day. Mr. Lilienthal states that the day 
selected will probably be one of those on which the California Bar 
Association holds its annual meeting (August 23-25), and that 
an attractive program is being prepared. 


INVITATION TO NEVADA. 
The members of the Nevapa Bar wish to call the attention of 


those attending the meeting at Salt Lake that by combining so 
that there are 125 or more in one party, they can secure a 
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special train. It is expected that a great many of thie gentlemen 
attending will go on to San Francisco to the fair. The members 
of the Nevada Bar most urgently invite as large a delegation as 
possible to stop off at Reno, and permit them to show the dele- 
gation the city of Reno and surroundings, and to tender them a 
luncheon or other appropriate evidence of hospitality. They also 
offer the further suggestion that the same party go on to Truckee, 
near the summit of the Sierra Nevada, a distance of 32 miles 
west of Reno, and that from there they go to Lake Tahoe, 15 
miles distant, and see that wonderful body of water. The lake has 
an elevation of 6225 feet and is surrounded by mountains, some of 
them over 11,000 feet high. It is one of the most beautiful spots 
in America. 

If some concentrated action is taken upon arrival at Salt Lake, 
arrangements can quickly be made to carry out this program. 


PERSONAL NOTICE. 


Albert L. LeGrand, of the Paris Bar, who attended the Mil- 
waukee meeting of the Association in 1912, is now captain of the 
18th Company of the 306th French Infantry, as shown by his 
letter to the Secretary of May 31, 1915. 


Frederick P. Walton, K. C., an honorary member of the Asso- 
ciation, who was formerly Dean of the Faculty of Law of McGill 
University, Montreal, has severed his connection with the Uni- 
versity. He is now at the Sultanieh School of Law, Cairo, en- 
gaged as chief draftsman of a revision of the Civil Code for Egypt. 


FUND FOR RELIEF OF REFUGEE EUROPEAN 
LAWYERS. 


The Rt. Hon. Sir Walter G. F. Phillimore, Lord Justice of 
Appeal, and J. Arthur Barratt (an American citizen), of Lon- 
don, England, who were selected by the Special Committee to 
distribute the Relief Funds transmitted to Europe, have found 
ample opportunity to use them for the benefit of refugee lawyers. 
The first moneys in their hands helped to bury the dead child of a 
homeless Belgian lawyer. A member of the Association, who has 
been especially active in forwarding the movement for raising our 
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relief fund, writes the Secretary that the refugee lawyers needing 
aid, in England alone, number about four hundred, and adds: 


“Expressions of the deepest gratitude come from these poor 
fellows for the aid prompted by the brotherly feeling of the 
American lawyers. To have rendered so sure and welcome relief 
must be a satisfaction to our members; but beyond that they may 
be sure that the spirit in which it was sent and the spirit in which 
it has been received tell of an increase of sympathy and fellowship 
among the lawyers of all countries—something that will make 
for better understanding and good feeling among nations. Such 
a subscription as that of the American Bar Association can but 
broaden all who have to do with it.” 


The following is the account of Frederick E. Wadhams, as 
Treasurer of the Special Committee for the Relief of Refugee 
European Lawyers: 


Dr. 
To cash received as follows: 
eee OUD ID TUN oo hc:cceveneeeetsceseeeences $294.00 
6 DE sonccapeawescnseereeteaeies 9.00 
304 Di icoos as ai acdtead aaeate vices ace ee 608.00 
105 Dt wiveiutacunias ieee eehesaes 262.50 
106 ivi sented botbinctetwerews 318.00 
1 DR Gon d6s cide swsy abe Rl 4eeeers 3.50 
8 i Latte tea Wk es okie wane hee wee 32.00 
1159 rep o.e ew oc awrese edn adeesaewen 5,795.00 
1 DN 5:6 o's ack SW oa Sa a 5.10 
2 Miwa rhtederkieann seuaes lua wen 10.30 
2 Di iGrntuntewsteserenieesese en 12.00 
1 Na catia te dectscte whats eens Alerat 7.00 
1 (50 francs) Dicatess esate since ae na swe’ 9.38 
102 ates pices tien se eiasenes 1,020.00 
1 EG Sida cheat bine bewaweeso ns 10.50 
5 cts sta Ceuwiaiaserboaseaees 75.00 
9 DP cvibveabs swine sewer eteeneae 180.00 
31 as iptasdintae oe shew se eww satin 775.00 
7 ing bv oa aha Wiad bigteee.5 warcewr etd 350.00 
Bar Associations: 
Newport News Bar Assn., Va..............+. $24.00 
ES I cs ce ew nce ew eeiwaweler 31.00 
WE Ty By WIE iv cieccctscceceeeess 35.00 
I GI, TO, TUUe onde Gs 06s ctnecenesens 52.00 
ee nearer 54.00 


Franklin Co. Bar Asen., Ohio.............6. 60.00 
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Cumberland Bar Assn., Maine............... $ 65.00 
Ce, TP GR. Fi 6.01569 0.5.540d ins wewe 73.04 
Sem Dees Bar Aan GO. 6iccs occcsssiesses 78.00 
Lawyers’ Club, Essex Co., N. J. .........000. 95.50 
Albany County Bar Agan., N.Y. ....cccccsecs 100.00 
Lawyers’ Club, Philadelphia, Pa. ............ 100.00 
Michigan State Bar Assn. ............seee0% 173.50 
Bar Assn. City of Boston, Mass. ............ 258.00 
Massachusetts State Bar Assn. .............. 426.45 
ew Tere Wee BOF BGM... onsicniecssvcves 1,271.90 
2,897.39 
$12,673.67 
1915. Cr. 
Mch. 20. By cash sent to committee in England 
INES - xcesseesauneonecioesevenas $7,196.25 
By cash paid Albany Argus for 2c. 
stamped envelopes, cards, return en- 
velopes, circulars, etc. ............ 362.50 
By cash paid miscellaneous expenses... 26.11 
Junel15. By cash sent to committee in England 
CREOOED sascssusenaasnnabveseornaenn 4,782.50 
12,367.36 


By cash on hand, June 25, 1915, to balance.... $306.31 


FRIEDRICH MEILI. 


BY 
ARTHUR K. KUHN. 


Professor Friedrich Meili, who died at his home in Zurich, 
Switzerland, on January 15, 1914, was one of the few Conti- 
nental authorities in the field of international and comparative 
jurisprudence personally known to a large number of the Ameri- 
can Bar, and one of the first honorary members of the Compara- 
tive Law Bureau of this Association. 

He was born in Hinwil, in the Canton of Zurich, Switzerland, 
in 1849. Like all Swiss youths, he enjoyed the advantages of 
an exceptionally good common school education and after pre- 
paring for the Bar, he supplemented his local training at the 
universities of Munich and Paris and even acquired a working 
knowledge of the English commen law. 

7 
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Upon his return to Zurich, he developed an active practice, 
particularly in connection with questions arising out of the 
development of the technical arts. He was one of the first to 
work out a system of law, both public and private, applicable to 
the telegraph, his book, “ Das Telegrafenrecht,” appearing as 
early as 1871. This was followed by a study of the new problems 
arising from the practical introduction of the telephone (Das 
Telephonrecht, 1885). About the same time, he made a careful 
review of the nature and effect of all existing treaties applicable 
to traffic upon railroads passing over international boundaries 
and engaged in through traffic (1887). 

In 1885, he was made professor of law at the University of 
Zurich, and, though continuing also in general practice for many 
years, he was increasingly drawn to the scientific advancement of 
the law. He fully shared a sentiment among jurists in many 
countries that a successful commerce is dependent upon a suc- 
cessful ‘adjustment of the spheres of sovereign systems of law. 

The Italian statesman, Mancini, in the early eighties, en- 
deavored to bring the nations of Europe together upon a common 
basis, not at all for a uniformity of law, but for a uniformity in 
the rules for the application of law. Meili not only supported 
the movement by favoring the establishment of diplomatic con- 
ferences, but also published a number of preparatory studies to 
serve as a hasis for deliberation. In 1892, a year before the first 
conference, he published his Geschichte und System des interna- 
tionalen Privatrechts im Grundriss. When the first diplomatic 
conference on private international law was held at ‘The Hague 
in 1893, he was appointed to represent his government and con- 
tinued to do so until the time of his death. When four confer- 
ences had been held resulting in the adoption of general treaties 
by many nations upon such important topics as the conflict of 
laws in respect of marriage, divorce and guardianship, he con- 
sidered the time ripe for the publication of text-books not only 
setting forth in systematic form the doctrines recognized by the 
chief countries of the world, but also his critical observations 
upon the operation of the treaties themselves. In 1902 he pub- 
lished his Handbuch des internationalen Civil- und Handelsrecht, 
which was afterwards translated into English under the title 
“ International Civil and Commercial Law ” (Macmillan, 1905). 
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It also appeared in Japanese. This was followed in 1904 by Das 
internationale Civilprozessrecht; in 1909, Das Lehrbuch des 
internationalen Konkursrechts; and in 1910, Das Lehrbuch des 
internationalen Strafrechtes und Strafprozessrechtes. 

As the titles show, he considered it advantageous to deal sepa- 
rately with each important branch of jurisprudence in its inter- 
national aspects and consistently divided off procedure from 
substantive law. Extradition is dealt with under the rubric of 
international criminal procedure. This separation of topics. is 
particularly justified when we remember that on the Continent, 
offenses committed without the jurisdiction become, under cer- 
tain circumstances, cognizable in the local courts. Furthermore, 
rules regarded by the Anglo-American jurists as remedial, are 
dealt with, in European countries, as part of substantive right. 

Meili’s address before the Universal Congress of Lawyers and 
Jurists at St. Louis, in 1904, upon the subject of The Hague 
conference on private international law, was particularly illumi- 
nating in that he outlined what he considered to be the proper 
attitude toward them of Great Britain and the United States. 
He was desirous that countries of the Anglo-American sphere 
should participate, even though they might be unable or unwill- 
ing to ratify any of the treaties. It was his hope that their 
weight in council would furnish a desirable counterbalance to 
what he deemed the exaggerated importance given by Continental 
authorities to the lex patrie in the application of private law, and 
thought that this would result in the adoption of some media 
sententia. He was always enthusiastic in his belief that a stimu- 
lating influence was sure to follow from an interchange of ideas 
between jurists of civil law countries and those of the English 
common law. 

He was one of the most active members of the Institute of 
International Law and his lucid and forceful arguments gained 
him many admirers within that body. When the latest inven- 
tions of the wireless telegraph and airship came into practical 
use, he was again among the first to blaze a path in jurisprudence 
which these new agencies might follow. His short treatises: 
Die Drahtlose Telegrafie im internen Recht und Vélkerrecht 
(1908) and Das Luftschiff im internen Recht und Vélkerrecht 
(1908) are recognized as pioneers in their respective fields, and 
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though both arts have progressed marvelously since his essays 
were published, his anticipations of the problems as well as his 
suggestions for their solution, have, for the most part, been borne 
out by subsequent developments. True, he was one of those who 
favored the freedom of the airspace, hoping that the broader 
view of sovereignty which might accompany it might make for a 
freer commerce and a surer peace. He never doubted the strict 
rights of sovereignty, but hoped for mutual concessions by inter- 
national agreement. His error in this regard, for subsequent 
events proved it to be such, was due to his cosmopolitan optimism. 
This was characteristic of the man. His mind operated upon 
broad lines and though his writings show the most painstaking 
research and careful reflection, he was inclined to avoid the 
detailed and hairsplitting argument which, only too often, in 
Europe as elsewhere, is mistaken for profundity. He sought 
historical bases for his arguments and was fond of referring to 
“the solidity of historical foundation.” One of our own great 
international authorities recounts that he visited the home of 
Meili one fine summer evening and found him sitting at the 
window intently reading by the waning light a great quarto- 
volume of the Corpus Juris. He never hesitated to admit to all 
his friends that the great book of the law was a never-ending 
source of new inspiration. 

Governments of European countries frequently applied to him 
for legal opinions on intricate questions of an international 
character. He advised the governments of Denmark and Austria 
in important litigation. He represented Portugal in the Delagoa 
Bay controversy. He made an extended report at the request of 
shareholders of the Netherlands South African Railroad Com- 
pany as to their rights and possible remedies against Great 
Britain as successor state of the South African Republic; he was 
retained by Russia when certain of its governmental deposits 
were attached in the hands of Berlin banks. Those familiar with 
these disputes know how frequently the ultimate result con- 
firmed the correctness of his views. 











II. 
REPORTS OF COMMITTEES. 


REPORT 
OF THE 


SPECIAL COMMITTEE TO PRESENT BILLS TO CONGRESS 
RELATING TO COURTS OF ADMIRALTY. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 

The special committee to present to Congress three bills relat- 
ing to courts of the United States sitting in admiralty, respect- 
fully reports as follows: 

The Lien Bill, having been heretofore approved by the Presi- 
dent, as already reported, needs no further notice; the bill to 
authorize suits against the United States for damages caused by 
government vessels has made no progress since the last annua 
meeting of the Association. 

The bill to provide a remedy for death by negligence upon the 
high seas and other navigable waters has received much attention 
from the special committee of the Association. Having been 
introduced by Representative Peters of Massachusetts in the 
Sixty-third Congress (H. R. No. 6143), it was on December 22, 
1913, reported with unanimous recommendation from the Com- 
mittee on the Judiciary of the House, certain unimportant amend- 
ments having first been made in committee. 

On December 16, 1914, Chairman Webb called up the Peters 
Bill practically in the form last submitted to the Association, 
only a few minor changes having been afterwards made by the 
Judiciary Committee. Congressman Bryan of Washington, 
laboring perhaps under a misconception as to the scope of the 
measure, vigorously contested it. He seemed to think that the 
committee proposed a workmen’s compensation law for the high 
seas, and not to realize that the sole purpose is to provide a right 
of action for death in the admiralty where a remedy exists for 
injuries not resulting in death; or in other words, to amend the 
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maritime law of the United States by statute as the common law 
of the states has been amended by state legislation. In conse- 
quence of Mr. Bryan’s opposition, adjournment was taken with- 
out action. 

Thereafter, your committee, at the request of Mr. Webb, 
endeavored to answer the criticisms of Mr. Bryan, and in 
consequence much correspondence and many personal interviews 
ensued, members of the special committee and of the committee 
of the Maritime Law Association appearing in advocacy of the 
bill before the House committee. 

Further amendments having been made by the Judiciary Com- 
mittee, the bill came up for final passage in the House on January 
6, 1915, when it was strongly supported by Chairman Webb, by 
Representative Montague of Virginia, and others; and despite 
the unabated opposition of Mr. Bryan passed the House by the 
encouraging vote of 284 to 14. 

Unfortunately, however, the bill was, prior to passage, amended 
from the floor by the addition of a section, which sought to 
establish a new standard of limitation of liability, extending 
even to pending cases. ‘I'he obvious purpose of this amendment 
was to govern the special case of the “ ‘Titanic ” in the Southern 
District of New York, in which case the Supreme Court of the 
United States had already held (May 25, 1914) the measure of 
liability fixed by the American law in limitation proceedings to 
be controlling, although the claimants had vigorously contended 
in favor of applying the more liberal British law to the case. 
The effect of the amendment would have been to increase the 
fund for distribution from $91,805.54 to $2,500,000 (approxi- 
mately). 

Moreover, the entire amendment, thus interpolated into the 
bill immediately prior to passage by the House, was foreign 
to the subject matter of the measure, which bears no relation to 
limitation of liability by shipowners, but is solely “An Act 
Relating to the Maintenance of Actions for Death on the High 
Seas and other Navigable Waters.” 

In addition, the bill was so amended at the last moment, as to 
be capable of the construction that two recoveries might be 
had—one under the state act and one under the federal act. 
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These changes rendered the bill hopelessly objectionable to the 
special committee of the Association as well as to the committee 
of the Maritime Law Association, and no report from the Senate 
Judiciary Committee with adequate changes having been possible 
in view of the divergent views of those advocating the adoption of 
the law, the reform long advocated by the Association must lie 
over until the next session of Congress. 

Since the adjournment on March 4, 1915, the Maritime Law 
Association, in which the movement for the reform originated, 
has adopted a resolution directing its committee on the death 
statute to re-draft the bill and to report at a meeting of that 
Association to be held on November 22, 1915, in New York 
City. 

The special committee of the Association proposes, if continued, 
to take up with the committee of the Maritime Law Association 
the matter of reframing the bill so as to obviate some of the diffi- 
culties which have developed, and thereafter to bring about its 
re-introduction at the next session of Congress, which opens 
December 6, 1915. 

Therefore, the special committee now recommends that it be 
further continued, with directions to endeavor by all proper 
measures to procure the passage of the proposed death statute, 
and also of the proposed statute to authorize suits against the 
United States for damages by government vessels, in conformity 
with the policy heretofore declared by the Association, and with 
power to make, in the discretion of the special committee, such 
amendments of phraseology in either of the bills as it may deem 
appropriate or expedient. 

All of which is respectfully submitted. 

Grorce WurreLock, Chairman, 
Epwarp G. BENEDICT, 
Rosert M. HuaHes, 
BENJAMIN THOMPSON, 
James H. Haypen, 
Committee. 
June 15, 1915. 
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REPORT 
OF THE 


COMMITTEE ON COMMERCIAL LAW. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 
Your Committee on Commercial Law reports as follows: 


I. PRELIMINARY. 


The United States Senate printed the last annual report of 
the Committee on Commercial Law of the American Bar Asso- 
ciation as Senate Document No. 605, Sixty-third Congress, sec- 
ond session. That report was thereby given wide publicity. 


If. Bankruptcy. 

By the expiration of the Sixty-third Congress the various 
pending bills to either repeal or amend the National Bankruptcy 
Act died. In view of the fact that at every session of Congress 
bills to repeal the National Bankruptcy Act are introduced, your 
committee feels that the American Bar Association should pass 
a resolution renewing its adherence to this statute and author- 
izing your Committee on Commercial Law to oppose any measure 
that may be introduced into the Sixty-fourth Congress to repeal 
the same. 


III. NATIONAL LEGISLATION AS TO REcIPROCAL Ricuts, DuTIES 
AND OBLIGATIONS OF COMMON CARRIERS AND SHIPPERS 
IN INTERSTATE AND ForEIGN COMMERCE. 


Your committee in its last report pointed out that Cummins 
Senate Bill No. 4522 had passed the United States Senate on 
June 4, 1914. Your committee further reported that it could 
not recommend the passage of said bill in the “ form ” in which it 
had passed the Senate, and in lieu thereof recommended the pass- 
age of a law by Congress creating a commission to codify the law 
as to the reciprocal rights, duties and obligations of common 
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carriers and shippers in interstate and foreign commerce rather 
than to remedy any evils by “ piece-meal” legislation. The 
American Bar Association indorsed the recommendation of the 
committee for the creation of such commission. Notwithstand- 
ing the crudeness of the Cummins Act as it passed the Senate, 
the same was enacted by the House of Representatives on March 
4, 1915, in the exact form in which it had passed the Senate and 
was signed by the President. 

The crudeness of this measure threw the whole subject of 
limitations of liabilities of common carriers into such confusion 
that the Interstate Commerce Commission ordered an investiga- 
tion'and the whole subject was submitted to the Interstate Com- 
merce Commission on April 20, 1915, and decided May 7, 1915. 
The opinion of the commission is reported in 33 I. C. C. R. 682. 
A copy thereof is hereto attached and marked “ Exhibit A” 
for your information. 

Your committee recommends that the American Bar Associa- 
tion adopt a resolution in substance as follows: 

(a) To authorize the executive committee of the American 
Bar Association, in its discretion, to appropriate a sufficient sum 
of money to enable the Committee on Commercial Law to employ 
a draftsman to prepare a tentative draft of a bill as herein after 
described ; 

(b) That if the executive committee shall appropriate said 
money, said Committee on Commercial Law shall be authorized 
to employ a draftsman to prepare a tentative draft of a bill codify- 
ing the law covering the reciprocal rights, duties and obligations 
of common carriers and shippers in interstate and foreign com- 
merce ; 

(c) That if said Committee on Commercial Law shall employ 
such draftsman, said tentative draft of said bill shall be prepared 
under the supervision and direction of and subject to the revision 
of said committee ; and 

(d) That when said tentative draft of said bill shall have been 
completed, said committee shall submit same at some future 
meeting of the American Bar Association for its consideration 
and action. 
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IV. Natrona LEGISLATION ON BILuis oF LADING. 


The bill “To Make Uniform the Laws of the Various States 
on Bills of Lading,” recommended by the Commissioners on 
Uniform State Laws in National Conference and indorsed by 
the American Bar Association, has now been passed in fifteen 
states and one territory as follows: Alaska, Connecticut, Idaho, 
Illinois, Iowa, Louisiana, Maryland, Massachusetts, Michigan, 
New Jersey, New York, Ohio, Pennsylvania, Rhode Island, Ver- 
mont and Washington. 

The Pomerene Bill relating to bills of lading in interstate 
and foreign commerce was modeled on the Uniform State Act 
and indorsed by the American Bar Association on several occa- 
sions and has now been twice unanimously passed by the United 
States Senate. It has been indorsed by practically every com- 
mercial organization in the United States and particular atten- 
tion is called to the fact that it has been indorsed by the Fifth 
International Congress of Chambers of Commerce and Com- 
mercial and Industrial Associations, the Chamber of Commerce 
of the United States, The National Industrial Traffic League, 
The Grain Dealers’ National Association, the Millers’ National 
Federation, The American Bankers’ Association, The National 
Association of Tanners, The National Implement and Vehicle. 
Manufacturers’ Association, The National Paint, Oil and Var- 
nish Association, The National Piano Manufacturers’ Associa- 
tion, The National Poultry, Butter and Egg Association, The 
National Shoe Wholesalers’ Association, The National Electric 
Lamp Association, The National Petroleum Association, The 
National League of Commission Merchants and The Council of 
Grain Exchanges of North America. 

Notwithstanding the unanimous indorsement of the Pomerene 
Bill by all commercial organizations and that it has twice unani- 
mously passed the United States Senate, yet it has encountered 
difficulties in getting any consideration in the House of Repre- 
sentatives. Sections 2, 3 and 10 of the Pomerene Bill contained 
provisions relating to the form and contents of bills of lading 
and as to them the Interstate Commerce Commission has ex- 
pressed an opinion to the Chairman of the House Committee on 
Interstate and Foreign Commerce that the subject matter of said 
Sections 2, 3 and 10 is already amply provided for in the pro- 
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visions of the act of June 18, 1910, amending and supplementing 
the Act to Regulate Commerce as to the issuance, form and sub- 
stance of bills of lading, but the Interstate Commerce Commis- 
sion offered no objections to the other provisions of the Pomerene 
Bill. Your committee concedes there is much force and merit in 
what has been said by the Interstate Commerce Commission as to 
said Sections 2, 3 and 10 of the Pomerene Bill and as their 
presence has proven an insurmountable obstacle to the passage of 
this legislation in the House, your committee recommends that 
they be omitted. Your committee has appended hereto as a part 
of this report as “ Exhibit B ” said Pomerene Bill, with Sections 
2, 3 and 10 omitted. Your committee has likewise made slight 
changes in the title to the bill and in Sections 14, 20, 21, 37, 45 
and 46 as numbered in “ Exhibit B ” hereto attached which are, 
however, merely for the purpose of perfecting the bill in the light 
of practical criticism, the provisions of the Interstate Commerce 
Act, and the decisions of the Interstate Commerce Commission 
and of the courts. 

Your committee has studied with much interest “The His- 
tory and Present Condition of the Bill of Lading,” by Mr. W. P. 
Bennett, published by the University Press, Cambridge, England, 
in 1914, being the York Prize Essay for the year 1913. 

Your committee recommends that the American Bar Associa- 
tion indorse the “ Bill Relating to Bills of Lading in Interstate 
and Foreign Commerce” hereto attached and marked “ Ex- 
hibit B.” 


V. Untrorm CoMMERcIAL LEGISLATION THROUGHOUT THE 
’ CoMMERCIAL WorLD. 


A Pan-American Financial Conference was held in Washing- 
ton, D. C., May 24-29, 1915, under the auspices of the United 
States. In addition to the United States being officially repre- 
sented at this Conference, there were representatives present 
from the following 18 West Indian, Central and South Ameri- 
can Republics; Argentina, Bolivia, Brazil, Chile, Colombia, 
Costa Rica, Cuba, Ecuador, Guatemala, Honduras, Nicaragua, 
Panama, Paraguay, Peru, Salvador, San Domingo, Uruguay and 
Venezuela. 

This conference took action looking toward uniformity of 
legislation throughout the commercial world in regard to, among 
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other things, “bills of exchange, commercial paper and bills of 
lading.” It recommended the creation of an international high 
commission to bring about such uniformity on the seven subjects 
embraced in a report of a sub-committee of a general committee 
on uniformity of laws, a copy of which report is hereto attached 
and marked “ Exhibit C ” and made part hereof. 

Your committee recommends that the American Bar Associa- 
tion indorse this movement looking to the bringing about of 
uniformity of commercial laws throughout the commercial world. 


VI. SuMMARY OF RECOMMENDATIONS. 

In conclusion, your committee summarizes its recommendations 
as follows: 

(1) That the American Bar Association pass a resolution 
renewing its adherence to the National Bankruptcy Act and 
authorizing your Committee on Commercial Law to oppose any 
measures that may be introduced in the Sixty-fourth Congress 
to repeal the same; 

(2) That the American Bar Association pass a resolution in 
substance as follows: 

(a) To authorize the executive committee of the Ameri- 
can Bar Association, in its discretion, to appropriate a 
sufficient sum of money to enable the Committee on Com- 
mercial Law to employ a draftsman to prepare a tentative 
draft of a bill as hereinafter described ; 

(b) That if the executive committee shall appropriate 
said money, said Committee on Commercial Law shall be 
authorized to employ a draftsman to prepare a tentative 
draft of a bill codifying the law covering the reciprocal rights, 
duties and obligations of common carriers and shippers in 
interstate and foreign commerce. 

(c) That if said Committee on Commercial Law shall 
employ such draftsman, said tentative draft of said bill shall 
be prepared under the supervision and direction of and sub- 
ject to the revision of said committee ; and 

(d) That when said tentative draft of said bill shall have 
been revised by said committee, said committee shall submit 
same at some future meeting of the American Bar Associa- 
tion for its consideration and action ; 
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(3) That the American Bar Association adopt a resolution 
indorsing “ A Bill Relating to Bills of Lading in Interstate and 
Foreign Commerce” appended to this report as “ Exhibit B” ; 
and 

(4) That the American Bar Association pass a resolution in- 
dorsing the foregoing movement looking to the bringing about of 
uniformity of commercial laws throughout the commercial world. 

Respectfully submitted, 

Francis B. James, Chairman, 

Ernest T. FLORANCE, 

J. A. C. KENNEDY, 

FRANK GOSNELL, 

Fitz-Henry SMITH, JR., 

Committee on Commercial Law, 
American Bar Association. 
June 11, 1915. 


EXHIBIT A. 
No. 49 (Ex parte). 


} In Re tHE CumMMINS AMENDMENT. 
[33 I. C. C. R. 682.] 
Submitted April 20, 1915. Decided May 7, 1915. 


REPORT OF THE COMMISSION. 


By THE COMMISSION : 

For many years, if not, indeed, from the origin of railroad 
transportation in this country, common carriers by railroad have 
sought, by provisions in shipping contracts, bills of lading, tariff 
publications, ete., to limit their common-law liability, not only 
as insurers against loss or damage to property received by them 
for transportation, .but also as tort-feasors for loss or damage 
caused by their negligence. One method was by a so-called 
release, executed by shipper and carrier, and intended to be 
effective whether the loss or damage was due to negligence of the 
carrier or to other causes. The courts in different jurisdictions 
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have differed as to the validity of such limitations and they have 
been the subject of legislation in some of the states. 

By adoption of the “ Carmack amendment,” so called, to the 
act to regulate commerce, approved June 29, 1906, the Congress 
provided that a common carrier receiving property for transporta- 
tion from a point in one state to a point in another state should 
issue a receipt or bill of lading therefor and be liable to the lawful 
holder thereof for any loss, damage or injury to such property 
caused by it or by any common carrier to which such property 
might be delivered, or over whose lines such property might pass, 
and declared that no contract, receipt, rule or regulation should 
exempt such common carrier from the liability thereby imposed. 
It was provided that nothing in that amendment should deprive 
any holder of such receipt or bill of lading of any remedy or right 
of action which he had at that time under existing law. 

Since that time, beginning in 1913, with Adams Express Co. 
vs, Croninger, 226 U. 8., 491, the Supreme Court of the United 
States has decided in a number of cases, all of which followed 
Hart vs. P. R. R., 112 U. 8., 331, that where the shipper has his 
choice of two rates, the higher carrying unlimited carrier’s 
liability, and in “a fair, just and reasonable agreement ” declares 
or agrees that the value of his shipment is a certain sum and 
thereby secures a reduced transportation rate, he is bound by that 
declaration or agreement, estopped * from claiming or recovering 
more than that value in case of loss of or damage to the property, 
and conclusively presumed to have known the governing tariff. 

On March 4, 1915, the following act, amendatory of the act to 
regulate commerce, and hereinafter called the Cummins amend- 
ment, was approved: 

“ Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That so 
much of section seven of an Act entitled ‘An Act to amend an 
Act entitled “ An Act to regulate commerce,” approved February 
4, 1887, and all Acts amendatory thereof, and to enlarge the 
powers of the Interstate Commerce Commission,’ approved June 
29, 1906, as reads as follows, to wit: 

“¢ That any common carrier, railroad or transportation com- 
pany receiving property for transportation. from a point in one 
state to a point in another state shall issue a receipt or a bill of 
lading therefor, and shall be liable to the lawful holder thereof for 
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any loss, damage or injury to such property caused by it or by 
any common carrier. railroad or transportation company to which 
such property may be delivered, or over whose line or lines such 
property may pass, and no contract, receipt, rule or regulation 
shall exempt such common carrier, railroad or transportation 
company from the liability hereby imposed: Provided, That 
nothing in this section shall deprive any holder of such receipt 
or bill of lading of any remedy or right of action which he has 
under existing law, be, and the same is hereby, amended so as 
to read as follows, to wit: 

“*That any common carrier, railroad or transportation com- 
pany subject to the provisions of this Act receiving property for 
transportation from a point in one state or territory or the Dis- 
trict of Columbia to a point in another state, territory, District 
of Columbia, or from any point in the United States to a point 
in an adjacent foreign country shall issue a receipt or bill of 
lading therefor, and shall be Jiable to the lawful holder thereof 
for any loss, damage or injury to such property caused by it or 
by any common carrier, railroad or transportation company to 
which such property may be delivered or over whose line or lines 
such property may pass within the United Siates or within an 
adjacent foreign country when transported on a through bill of 
Jading, and no contract, receipt, rule, regulation or other limita- 
tion of any character whatsoever, shall exempt such common 
carrier, railroad or transportation company from the liability 
hereby imposed ; and any such common carrier, railroad or trans- 
portation company so receiving property for transportation from 
a point in one state, territory or the District of Columbia to a 
point in another state or territory, or from a point in a state or 
territory to a peint in the District of Columbia, or from any point 
in the United States to a point in an adjacent foreign country, 
or for transportation wholly within a territory shall be liable to 
the lawful holder of said receipt or bill of lading or to any party 
entitled to recover thereon, whether such receipt or bill of lading 
has been issued or not, for the full actual loss, damage or injury 
to such property caused by it or by any such common carrier, 
railroad or transportation company to which such property may 
be delivered or over whose line or lines such property may pass 
within the United States or within an adjacent foreign country 
when transported on a through bill of lading, notwithstanding 
any limitation of liability or limitation of the amount of recovery 
or representation or ¢ agreement as to value in any such receipt 
or bill of lading, or in any contract, rule, regulation or in any tariff 
filed with the Interstate Commerce Commission; and any such 
limitation, without respect to the manner or form in which it is 


733 1. C. C. R. 685. 








928 The American Bar Association Journal 





sought to be made, is hereby declared to be unlawful and void: 
Provided, however, That if the goods are hidden from view by 
wrapping, boxing or other means, and the carrier is not notified as 
to the character of the goods, the carrier may require the shipper 
to specifically state in writing the value of the goods, and the 
carrier shall not be liable beyond the amount so specifically stated, 
in which case the Interstate Commerce Commission may establish 
and maintain rates for transportation, dependent upon the value 
of the property shipped as specifically stated in writing by the 
shipper. Such rates shall be published as are other rate schedules : 
Provided further, That nothing in this section shall deprive any 
holder of such receipt or bill of lading of any remedy or right of 
action which he has under the existing law: Provided further, 
That it shall be unlawful for any such common carrier to provide 
by rule, contract, regulation or otherwise a shorter period for 
giving notice of claims than ninety days and for the filing of 
claims for a shorter period than four months, and for the insti- 
tution of suits than two years: Provided, however, That if the 
loss, damage or injury complained of was due to delay or damage 
while being loaded or unloaded, or damaged in transit by care- 
lessness or negligence, then no notice of claim nor filing of claim 
shall be reguired as a condition precedent to recovery.’ 

“Sec. 2. That this Act shall take effect and be in force from 
ninety days after its passage.” | 

Many widely varying or diametrically opposed ideas have been 
expressed as to the effect of this amendment and as to what will 
be the lawful rates under present tariffs when it becomes effective 
on June 2, 1915. The commission has been urged to some ex- 
pression in the premises. It has held a hearing on this subject. 
and the questions there discussed have been argued on briefs. 
From the best information it has been possible to obtain and the 
consideration it has been possible to give this matter within the 
limited time available, the commission expresses tentatively the 
views hereinafter indicated. 

The greater part of the freight transported moves under a bill 
of lading, which constitutes a receipt for the property and a con- 
tract for its carriage. Efforts have been made from time to time 
to secure the adoption and use by all carriers of a uniform bill of 
lading, but no such effort has been entirely successful. Several 
years ago protracted effort of that kind, assisted in so far as 
seemed appropriate by the commission, culminated in substantial 
agreement among the representatives of the shippers and the 
representatives of the carriers, excepting those in the southern 
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classification territory, as to the terms and conditions of what 
was then styled and has since been known as the uniform bill of 
lading. The commission gave it tentative approval and recom- 
mended its use, and since that time it has been in use except in the 
southern territory mentioned, where a some * what different bill 
of lading, commonly called the standard bill of lading, has been 
and is in use. 

The official classification, which, speaking generally, applies 
in the territory east of the Mississippi River and north of the Ohio 
and Potomac rivers, contains a rule that, except as otherwise pro- 
vided, when property is transported subject to the provisions of 
that classification the acceptance and use of the uniform bill of 
lading, export bill of lading, uniform live-stock contract, and 
certain contracts with men in charge of shipments, respectively, 
are required. The uniform bill of lading and the other bills of 
lading or contracts are set out in full in the classification. 

Another rule is that in order that the consignor may have the 
option of shipping subject to the terms and conditions of the 
uniform bill of lading, or under the liability imposed upon com- 
mon carriers by the common law and the federal and state statutes 
applicable thereto, different rates and different forms of bills of 
lading are provided, to be used at the election of the shipper. 
Under this rule, unless it is otherwise provided in the classifica- 
tion, property will be carried at the lower rates specified if shipped 
subject to all the terms and conditions of the uniform bill of 
lading. Property carried not subject to all the terms and con- 
ditions of the uniform bill of lading is to be carried at the car- 
rier’s liability, limited only as provided by common law and by 
the laws of the United States and of the several states in so far 
as they apply, but subject to the terms and conditions of the 
uniform bill of lading in so far as they are not inconsistent with 
such common carrier’s liability, and in such instances a rate 10 
per cent higher, subject to a minimum increase of 1 per cent per 
100 pounds, will be charged. It is provided that if consignor 
elects not to accept all the terms and conditions of the uniform 
bill of lading he shall so notify the agent of the carrier at the 
time his property is delivered for shipment, and if he does not 
give such notice it will be understood that he desires the property 
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carried subject to the terms and conditions of the uniform bill 
of lading in order to secure the lower rate or, as it is termed in 
the classification, “the reduced rate.” If the shipper notifies 
the agent of the initial carrier that he elects not to accept all the 
terms and conditions of the uniform bill of lading, the agent must 
print, write or stamp upon the bill of lading a provision that in 
consideration of the higher rate charged the property will be 
carried at the carrier’s liability, limited only as provided by law, 
but subject to the terms and conditions of the uniform bill of 
lading in so far as they are not inconsistent with such common 
carrier’s liability. 

The western classification, which, speaking generally, applies 
in all of the territory west of the Mississippi River and Lake 
Michigan, ~ contains a rule that, except as otherwise provided 
therein, when property is transported subject to the provisions 
of the western classification the acceptance and use of the uniform 
bill of lading is required. It also contains additional provisions 
substantially like those cited from the official classification. All 
of the terms of the uniform bill of lading are printed in the classi- 
fication, but the live-stock contract form does not so appear. 
The live-stock ratings are stated to be based upon values declared 
by shippers, not exceeding certain stated values “ under contract.” 

The southern classification, which, speaking in general, applies 
in the territory east of the Mississippi and south of the Ohio and 
Potomac rivers, contains a rule that the reduced rates specified 
in the classification will apply only on property shipped subject 
to the conditions of the carrier’s bill of lading, and that property 
carried not subject to the conditions of the carrier’s bill of lading 
will be at the carrier’s liability, limited only as provided by com- 
mon law and by the laws of the United States and of the several 
states in so far as they apply. It provides that property thus 
carried will be charged 10 per cent higher, subject to a minimum 
increase of 1 cent per 100 pounds, than if shipped subject to the 
conditions of the carrier’s bill of lading. The classification does 
not contain the terms of the carrier’s bill of lading, and, one or 
two individual exceptions, the terms thereof are not filed with 
the commission as a tariff publication or rate schedule. The 
classification provides that the rates on live stock will apply when 
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the declared value does not exceed certain values therein stated 
and that for each increase of 100 per cent or fraction thereof in 
declared value there shall be an increase of 20 per cent in the rate. 
The classification does not contain any requirement that the live- 
stock contract must be used, but it does provide that agents must 
not issue more than one live-stock contract on any one shipment. 
Some of the tariffs of the individual carriers in this territory 
contain released rates applicable to shipments of live stock which 
are conditioned upon certain declared valuations and upon ship- 
ments being made under the live-stock contract, and such tariffs 
provide that higher rates will apply when shipments are not so 
made. The terms of the live-stock contract are not incorporated 
in the tariffs and, with one or two individual exceptions, they 
are not filed with the commission as a tariff publication. 

It is perfectly plain that the purpose of this law is, except as 
otherwise provided therein, to invalidate all limitations of car- 
rier’s liability for loss, damage or injury to property transported 
caused by the initial carrier or by another carrier to which it may 
be delivered or which may participate in transporting it. The 
law does not specifically say that attempts so to limit the carrier’s 
liability shall * not be resorted to, but it declares them to be 
invalid and unlawful wherever found and in whatever guise they 
may »ppear. Obviously, therefore, neither the bills of lading 
or other contracts for carriage, or classifications or rate schedules 
of the carriers, should contain any provisions which are so 
declared to be unlawful and void. 

Some of the carriers insist that if no changes are made in 
their classifications and other tariff publications the lower rates, 
which are conditioned upon the use of the bills of lading now 
in.use, will be automatically canceled and the higher rates, based 
upon the carrier’s liability, will be the only lawful rates from 
and after the date upon which the law in question becomes 
effective. Some of the shippers insist that if no changes are 
made in the classifications or tariff publications, the provisions 
for limitation of carrier’s liability will, when the new law 
becomes effective, be unlawful and void, and the carriers will 
thereupon have two sets of rates, both applicable under like 
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conditions, and that of the two shippers will be entitled to the 
lower. 

The official classification roads have announced the purpose of 
making certain changes in the terms of their bills of lading, other 
contracts of carriage, and classification and rate schedules, in the 
light of the provisions of the new law. They say that whether 
or not they will continue to maintain rates based upon the value 
of the property is a matter for further consideration by their traffic 
officers. They express the opinion that certain of these changes 
will impose upon them liabilities not heretofore borne and conse- 
quent loss of revenue, and reserve the right to assert at the proper 
time a claim for some increase in rates on account thereof. 

The southern lines announced their purpose of making certain 
changes in their contracts, classification and rate schedules which 
would exempt certain heavy commodities moving in large quanti- 
ties and said to constitute about 70 per cent of their traffic from 
any immediate increases in rates on account of the amended law, 
and to incorporate in the classification a provision that as to the 
remainder of the traffic the rates contained in schedules governed 
by the classification would be increased 5 per cent upon the date 
when the new law becomes effective. That method of changing 
rates would be in direct opposition to the commission’s regula- 
tions governing the construction of tariffs, which are by the act 
given full force of law. The southern lines urge that the new 
law will produce conditions which furnish substantial reasons 
for allowing them additional revenue, and that it is physically 
impossible, except by the method which they propose, to issue 
any tariff publications prior to June 2 which will secure that 
additional revenue. They say that the tariff regulations are 
prescribed by the commission and that it is within ¢ its power 
to modify them at any time, and therefore the question of whether 
or not the carriers should be permitted to make effective the pro- 
posed plan is wholly within the commission’s discretion to deter- 
mine. They argue that if nothing is done the 10 per cent higher 
rates will automatically become effective, which they do not desire, 
and that the course proposed by them is the only alternative to 
the injustice of their being compelled to sustain the burdens 
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imposed by the new legislation without means for recouving the 
losses which they will suffer. 

The commission has made no investigation upon which a 
judgment as to the cost of and proper compensation for addi- 
tional risk could be based. The commission has no right to 
assume that it would be 5 per cent of the rates upon 30 per cent 
of the carriers’ traffic or that it would be any given per cent upon 
all of the traffic. Obviously there can be no propriety in attach- 
ing to one commodity unreasonable rates for the purpose of com- 
pensating a carrier for a risk attaching to it in the transportation 
of another commodity, and it is admitted that the carriers can- 
not make any accurate statement in advance as to the added cost, 
if any, of the increased liability. 

With regard to rates on shipments of live stock, the southern 
carriers announced at the hearing their purpose to provide that 
the present rates would apply on shipments declared to be of 
value not exceeding that now stated as limitation of the carrier’s 
liability, and to increase the rates 20 per cent for each 100 per 
cent increase in the declared value of the live stock. By letter 
submitted since the hearing they announce the purpose to provide 
for an increase of 5 per cent in the rate for each increase of 100 
per cent, or fraction thereof, in the declared value. 

By a still later letter the southern classification roads advise 
that, in view of the numerous and irreconcilable complications 
which have developed, and in order to remove all doubt as to the 
continuance of existing rates after the amendment to the law 
becomes effective, they have decided to supersede their present 
classification rule by one which will recite that the rates governed 
by the classification will apply only on property shipped subject 
to the conditions of the carrier’s bill of lading in use on and after 
the effective date of the amended law, and, except as otherwise 
provided in the classification, all interstate rates in effect on 
June 2, 1915, will continue in force, disregarding provisions in 
tariffs, classifications and exception sheets which limit the liability 
of carriers, and to continue a provision that property carried not 
subject to the terms and conditions of the carriers’ bill of lading 
will be at carriers’ liability, limited only by the common law and 
the laws of the United States and of the several states in so far 
as they may apply, and property so carried will be subject to rates 
10 per cent higher than those shown in the tariffs. 
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* The western classification roads, in the main, take a position 
substantially like that taken by the official classification roads. 
Their representatives expressed to the committees of Congress 
the view that the enactment of the amendment in question would, 
by striking from the uniform bill of lading vital provisions, auto- 
matically throw the roads back upon their common-law liability 
and the increased rates. They admit that a 10 per cent increase 
in rates cannot be justified. They think that the increased 
liability will justify some increase in rates, but emphatically 
disclaim any disposition to take advantage of a technical oppor- 
tunity to mulct the shipping public. They are of opinion that 
they still have the right to provide rates upon live stock dependent 
upon the declared value of the stock, and that a shipper who mis- 
states the true value of his shipment is guilty of violation of 
section 10 of the act, just as he would be if he misstated the 
commodity shipped. They suggest that their present rule, which 
provides in general for an increase of 10 per cent in the rate for 
each 100 per cent of increase in the declared valuation, is prob- 
ably too high; that an increase of 5 per cent in the rate for each 
100 per cent increase in the value, or of 3 per cent in the rate for 
each increase of 50 per cent in the value, would be a more equi- 
table rule, and that this question is involved in a case soon to be 
submitted to the commission. They, like the eastern roads, have 
numerous commodity rates based upon valuation, and they think 
they may lawfully continue that practice. They have, however, 
not had opportunity since this bill was enacted to formulate in 
detail the changes which they think necessary and proper. 

From the best information that can be gathered from testimony 
that has been submitted in various cases, it appears that prior to 
1913 the limited liability provisions contained in the shipping 
contracts, classifications and rate schedules were very generally 
disregarded in the settlement of loss and damage claims, espe- 
cially in the western classification territory. It seems, therefore, 
that to a very large extent at least, despite the limitations of 
liability stated in the contracts and schedules, full value was quite 
generally recognized in the settlement of claims. After the 
Supreme Court decided the Croninger case, supra, in 1913, the 
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provisions of the contracts and rate schedules in this and other 
particulars were recognized as lawfully binding upon carriers 
and shippers alike, and the policy followed was correspondingly 
changed. It is pointed out that prior to 1906 many of these 
limitations of liability were not contained in the shipping con- 
tracts and rate schedules; that in 1906 they were incorporated 
therein, but were largely ignored until 1913; that in 1913 the 
policy was generally adopted of endeavoring to enforce the limited 
liability provisions, and that neither in 1906 nor in 1913 ¢ was 
any change in the rates undertaken because of the limited liabil- 
ity. It is argued that inasmuch as no reduction in rates was 
made when the limited liability provisions were established, or 
when they were sustained as lawful by the Supreme Court of the 
United States, there is no justification for an increase in rates 
now that the liability conditions are restored to substantially 
what they were prior to 1906. Limitations of liability have been 
incorporated in live-stock shipment contracts for many years, 
but, as has been said, it appears that at least in the territory 
where there is the greatest movement of live stock those limita- 
tions were generally disregarded in settlement of claims. 

The so-called uniform bill of lading, which has been in use in 
official and western classification territories, contains and has 
contained, a provision that claims for loss or damage must be 
presented to the carrier within four months, but until the Cron- 
inger case, supra, was decided by the Supreme Court no effort 
was made by the carriers generally to enforce or to observe that 
provision. After the Croninger case was decided the carriers 
adopted an entirely different course and took the position that 
this provision was in the bill of lading, the terms of the bill of 
lading were in the rate schedules, and therefore it was unlawful 
to depart from that requirement. This created a general contro- 
versy, and the sudden change from ignoring a rule to literally 
enforcing it necessarily created multitudes of unjust discrimina- 
tions. The question was presented to and considered by the 
commission, and as the fair and only means of composing the 
situation and avoiding endless controversy and litigation, the 
commission issued its report, In the Matter of Bills of Lading, 
29 I. C. C. 417. 
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The Cummins amendment makes it unlawful for the carrier to 
fix a period for giving notice of claims shorter than 90 days, for 
the filing of claims shorter than four months, and for the institu- 
tion of suits shorter than two years. The law does not indicate 
the time or date from which these several periods of time shall be 
computed ; that is, whether from the date of delivery by the car- 
rier of the damaged property, or in case of loss, after a reasonable 
time for delivery has elapsed, from the date shown on the bill of 
lading, or from the occurrence of the loss or of the damage. It 
seems clear that these provisions are, in common with the other 
matters governed by the amendment, confined to instances of loss, 
damage or injury caused by the carriers. It will be necessary 
for the carriers to determine what periods of time they will fix 
for the giving notice of claims, the filing of claims, and the insti- 
tution of suits. The dates or times from which such periods 
shall run should also be fixed in the rules. In the interest of 
thorough understandings and to avoid controversies it is * very 
desirable that these rules be uniform for all the carriers of the 
country. 

It is to be remembered that the Cummins amendment is not a 
separate statute, but is an amendment to the act. It must, there- 
fore, be construed as a part of, and in connection with other por- 
tions of, the act, and in such a way as to give effect to the whole 
statute. There does not seem to be any indication of legislative in- 
tent to change any provision of the act other than that part known 
as the Carmack amendment. The new amendment should, if 
possible, be so construed as to give full force to its clear purpose, 
without impairing the effect of any other provision of the act. 

The more important points which seem to be surrounded with 
the most doubt and upon which opinions so far expressed most 
sharply conflict, are: 

1. If no changes are made in the existing shipping contracts 
and rate schedules, will the higher rates provided therein auto- 
matically become lawfully applicable upon the date upon which 
the amendment takes effect ? 

As we have seen, the Carmack amendment, adopted in 1906, 
provided that no contract, receipt, rule or regulation should 
exempt the carrier from the liability thereby imposed. As has 
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been said, no effort was made to change rates because of that 
amendment to the act. The classifications or rate schedules 
provide that unless the terms of certain bills of lading are accepted 
higher rates will apply. The terms of the bill of lading could 
be modified or changed to any extent without automatically 
changing any rate. Prior to 1913 many of the limitations con- 
tained in bills of lading or other shipping contracts were treated 
as if they did not exist, and it was never suggested that the 
validity or invalidity of any such provision affected the rate. 

It is contrary to all canons of construction to hold that an act 
of Congress produces a result not intended by Congress unless 
the express language of the act compels such a construction. 
There is nothing in the expressed terms of this act or in the his- 
tory of this legislation that shows any intent or purpose on the 
part of Congress to affect in any degree the existing rates charged 
by carriers for transporting property. The legislation is aimed 
at specified contracts and declares them to be unlawful. The 
lawful rates on file at this time, therefore, are the rates providing 
for the limited liability. The Cummins amendment, by making 
contracts limiting liability for loss caused by the carriers unlaw- 
ful, does not destroy these rates, but they remain in effect and 
are lawfully applicable, for the 10 per cent increased rates are 
merely additional and cannot stand in and of themselves. 

+ Applying correct rules of interpretation, the Cummins amend- 
ment does not automatically bring into effect the increased rates 
named in the classifications and tariff publications as applicable 
to shipments which are not made subject to the terms of the 
uniform or carrier’s bill of lading. 

2. May the carriers lawfully provide in their tariffs and rate 
schedules that their liability shall be for the full value of the 
property at the time and place of shipment? 

It is argued that such a provision would be neither a limita- 
tion of the amount of recovery nor a representation or agreement 
as to value within the meaning of the new law. It is urged that 
this rule would relieve the question of the amount of liability 
from uncertainty, would afford a reasonable and uniform method 
of determining the measure of recovery, save endless litigation 
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with its attendant labor and expense, and avoid unjust discrimi- 
nations. 

The Cummins amendment clearly places upon the carriers 
liability for the full actual loss, damage or injury to the property 
transported which is caused by them, and it makes unlawful any 
limitation of that liability, or of the amount of recovery there- 
under, in any receipt, bill of lading, contract, rule, regulation or 
tariff filed with this commission, without respect to the manner 
or form in which such limitation is sought to be made. The loss 
or damage must, apparently, be either as of the time and place 
of shipment, time and place of loss or damage, or time and 
place of destination. Where rates are lawfully dependent upon 
declared values, the property and the rates are classified according 
to the character of the property, of which the value of the property 
may constitute an element, and such classification is necessarily 
as of the time and place of shipment. It is therefore believed 
that the liability ofthe carrier may be limited to the full value 
of the property so classified and established as of the time and 
place of shipment. 

3. Does the amendment to the act apply to export and import 
shipments to and from foreign countries not adjacent to the 
United States ? 

This must be answered in the negative, in view of the fact that, 
while specifically stating that its terms shall apply to property 
received for transportation from certain points to certain other 
points, it makes no reference to shipments from a point in the 
United States to a point in a nonadjacent foreign country, or 
from a nonadjacent foreign country to a point in the United 
States. 

4, In the proviso, “ that if the goods are hidden from view by 
wrapping, boxing or other means, and the carrier is not notified 
as to the character of the goods,” what is the proper interpreta- 
tion to be placed upon the words “ and the carrier is not notified 
as to the character of the goods ”? 

* Some argue that the word “ character ” means nothing more 
than a statement of the ordinary name by which the commodity 
is known. On the other hand, it is urged that knowledge ‘as to 
what the commodity is is necessary in order to apply to it any 
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transportation rate, and that therefore the word “ character ” 
properly means more than the mere name of the commodity. It 
has been suggested that the real and proper meaning would be 
indicated by recasting the language as follows: 

“Provided, however, That if a commodity in the course of 
transportation is hidden from view by wrapping, boxing or other 
means, so that the carrier cannot know its character, that is to 
say, its grade, quality and condition, it may, with the approval 
of the commission, publish and maintain rates based on value 
and require the shipper to state in writing the value of any ship- 
ment made, and beyond the value so stated the carrier shall not 
be liable.” 


It has also been suggested that in view of the fact that the 
articles dealt with in this proviso are to be distinguished on the 
basis of value, the value becomes a peculiar quality of the prop- 
erty and the word “ character” should be construed as including 
value, and that when the shipper notifies the carrier of the char- 
acter of the goods the notice is incomplete unless the value is 
stated as a necessary element in pointing out the character of 
the goods. 

Another suggestion is that when common experience or knowl- 
edge does not clearly establish the nature of the goods, or the 
view is hidden by boxing, wrapping or other means, and the 
carrier is not notified as to the true character of the goods, it 
may exercise the right to require the shipper to state in writing 
the value of the property. 

The right of the carrier to initiate its rates and to consider 
value of the property tendered for transportation as an element 
in determining the classification thereof or the rate applicable 
thereto has not been denied by the act or withdrawn by this 
amendment. The right in certain instances to make varying 
rates upon a given article or commodity dependent upon its true 
value being recognized, and it being impossible for the carrier’s 
agent to know the true value of the shipment unless it is declared 
by the shipper, and in view of the fact that the ordinary name 
of the commodity is essential to the application of any transporta- 
tion rate whatsoever, it seems that the word “character” as 
used in this proviso must include the true and actual value as 
stated by the shipper. 
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The word “ character” as here used clearly relates primarily 
to value, or to those qualities affecting value, and when the entire 
proviso is considered the meaning seems to be that if the qualities 
affecting value of the goods are hidden from the carrier’s view, 
or are not known to the carrier, the proviso applies. It is a 
well-settled rule ¢ of statutory construction that the word “ and ” 
may be read as “ or” in deference to the meaning of the context. 

If the word “ and ” in the proviso is read as “ or,” the meaning 
is reasonavly clear, whereas if the letter of the statute is adhered 
to the meaning is doubtful and difficult to determine. In those 
instances in which the carrier desires to limit its liability to the 
value of the property as specifically stated in writing by the 
shipper, the rate must be based upon the declared value and be 
so published; but the commission apparently must determine 
in advance of such publication that the commodity is one the 
value of which cannot be known to the carrier from ordinary 
sources or reasonable inspection, and to which rates based on 
declared value may be applied in connection with which the 
carrier’s liability is limited to the value so declared. 

In determining that question the inquiry is whether or not 
the commodity is one the value of which is peculiarly within the 
knowledge of the shipper. If it has a definite market value, or 
its value depends upon facts of which the carrier has equal 
knowledge with the shipper, the “character” of the shipment 
is known to the carrier, and the proviso does not apply. The 
Congress did not affirmatively recognize any rates based upon 
declared value other than those authorized by this proviso. 
This, of course, does not mean that commodities may not be 
reasonably classified according to value and be subject to differ- 
ent rates applicable to different grades of the same commodity, 
which is a different matter from limiting the liability to the 
declared value. 

When the goods are not hidden from view, and the carrier is 
advised as to their character, all contracts or agreements pur- 
porting to limit the liability of the carrier for loss or damage 
caused by it are made void. A carrier, after the Cummins 
amendment goes into effect, may not contract to limit its liability 
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for loss or damage caused by it to the property. There is, how- 
ever, no inhibition as to the limitation of the liability of a carrier 
for losses not caused by it or a-succeeding carrier to which the 
property may be delivered. The amendment has expressly re- 
applied the limitation of the prior act with respect to loss or 
damage caused by the carriers chargeable therewith. It follows, 
therefore, that the interpretation applied to the act before it was 
amended is equally applicable to the amendment in so far as the 
latter affects the right of a carrier to establish rates conditional 
upon the shipper’s assumption of the entire risk of loss attribu- 
table to causes beyond the carrier’s control. From this it follows 
that under the amendment a contract or a tariff may lawfully 
limit to a reasonable maximum the liability of a carrier for losses 
which it does not cause. It follows further that the rates pro- 
vided by such tariff may be proportionate to the risk assumed. 

* This provision of the statute as to goods concealed from view 
and of the character of which the carrier is not advised clearly 
prescribes the right of carriers under the direction or approval 
of the commission to provide for a graduation of rates in accord- 
ance with the declared value of the property transported. The 
liability provided by the rates so established by the commission 
is applicable no less to instances of loss or damage chargeable to 
the negligence of the carrier than to those occasioned by causes 
beyond the carrier’s control. But the carriers may not contract 
to limit their liability for loss, damage or injury caused by them 
to property the character of which is manifested by the ship- 
ment itself or otherwise disclosed. 

In this connection it has been suggested that the carrier might 
provide that in the event the shipper refused to declare the 
value the higher rates would apply. This suggestion cannot be 
approved. If the rate is lawfully conditioned upon the value as 
declared by the shipper, it is as much the shipper’s duty to 
declare the true value of the shipment as it is his duty to declare 
the name of a commodity tendered for shipment as to which there 
are no different rates. 

It is important to keep in mind that the carriers are not pro- 
hibited from making different rates dependent upon the value 
of different grades of a given commodity ; that, except as covered 
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by the Cummins amendment, including approval of the rates by 
the commission, the carrier is subject to all of the liabilities 
imposed by that amendment; and that if, in any instance, the 
shipper declares the value to be less than the true value in order 
to get a lower rate than that to which he would otherwise be 
entitled, he violates, and is subject to the penalty prescribed in, 
section 10 of the act. The carrier would also be subject to the 
same penalty in such a case if, having knowledge that the value 
represented is not the true value, it nevertheless accepts the 
shipper’s representation as to value for the purpose of applying 
the rate. 

5. Do the terms of the Cummins amendment apply to the trans- 
portation of baggage ? 

This must apparently be answered in the affirmative. Trans- 
portation of baggage is a part of the contract for transportation 
of the passenger. The carriers have always limited their liability 
for loss or damage to baggage. ‘The baggage check is the carrier’s 
receipt for the baggage. The conditions attached to the carrier’s 
liability are stated in the fare schedules and on passage tickets of 
contract form. In National Baggage Committee vs. A., T. & 
S. F. Ry. Co., 32 I. C. C. 152, the commission considered the car- 
rier’s rules relative to charges and liabilities in the transporta- 
tion of baggage and prescribed certain reasonable regulations, 
including reasonable insurance ¢ charges upon baggage declared 
to be of greater value than the maximum limit provided in the 
schedules and contract for carriage. All ordinary personal or 
sample baggage is hidden from view by boxing, wrapping or other 
means, and the amended law seems clearly to recognize the car- 
rier’s right to fix conditions and terms applicable to the trans- 
portation of baggage dependent upon the value as declared by 
the person offering the baggage for transportation. 

The necessity for revision of the bills of lading, live-stock con- 
tracts, and other similar contracts of carriage, as well as of certain 
parts of the carriers’ classifications and rate schedules, is mani- 
fest. Bills of lading and shipping contracts can and ought to 
be at once amended by eliminating obviously unlawful and invalid 
provisions. Such action will obviate for the immediate future 
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numerous controversies that otherwise would probably arise. 
Proper analysis should be made of the classifications and tariffs 
to bring them into harmony with the amended law. 

Such changes in classifications and rate schedules cannot be 
made upon statutory notice and become effective contemporane- 
ously with the new law. Permission is therefore hereby given to 
earriers to make effective on June 2, 1915, upon not less than 
three days’ notice to the public and to the commission, given in 
the manner prescribed in the act and in the commission’s regula- 
tions, amendments to the classifications and rate schedules which 
eliminate provisions or rules that are in conflict with the terms 
of the new law, provided no such amendment has the effect of 
increasing any rate or charge for services. 

If, in a proper manner and a proper proceeding, it shall be 
made to appear that, with regard to any commodity or commodi- 
ties, the existing rates do not afford the carriers proper compen- 
sation for the services they perform and the risk which is imposed 
upon them, it could hardly be denied that the rates on such com- 
modities might properly be increased in a sufficient amount to 
properly compensate the carriers for their added risk and liability. 
Where rates are lawfully based upon declared values the difference 
in rates should be no more than fairly and reasonably represents 
the added insurance. It does not appear that this amendment 
to the act affords justification for any increase in rates on com- 
modities in general. As has been said, the carrier may not law- 
fully impose unreasonable rates upon one commodity in order to 
compensate it for risk or liabilities incurred in connection with 
the transportation of another commodity, and it is not to be for- 
gotten that the liabilities here considered are only those for loss, 
damage or injury to the property caused by a carrier or its agents 
or employees ; in other words, the loss, damage or injury resulting 
from the neglects or omissions of a carrier or its agents. 

* The commission has been conducting an investigation with 
regard to bills of lading, entitled In the Matter of Bills of Lading, 
Docket No. 4844. Further hearings in that proceeding may be 
necessary in the light of the Cummins amendment. In that 
connection matters that have been informally presented and urged 
in this informal proceeding may be presented in a formal way, 
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supported by testimony, and a determination can there be reached 
on questions as to which the commission now has no information 
upon which it could base a lawful order. What is attempted 
here is simply to indicate the impressions gained from the ex- 
perience had in the past and from the suggestions informally 
presented by those who are vitally interested in the effect of the 
Cumn..os amendment and the course to be pursued for the 
immediate future in the light thereof. All of the questions 
herein discussed are, of course, subject to judicial interpretation, 
and the views indicated herein might be somewhat changed in 
the light of more complete information supported by competent 
evidence. 

The classification, tariffs, receipt and other forms used by the 
express companies have been prescribed by order of the commis- 
sion. The new law, of course, applies to them as well as to other 
carriers. They have presented suggested changes in their rules 
and forms which will be disposed of by a supplemental order in 
the Express case. 

HALL, Commissioner, concurring: 

I concur in this report, but do not agree with the construction 
placed upon the proviso in the Cummins amendment in so far as 
it extends the exception created by that proviso beyond the mean- 
ing of the words used in their usual sense. 


EXHIBIT B. 
A BILL 


RELATING To Bitts oF LADING IN INTERSTATE AND FOREIGN 
CoMMERCE. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That bills 
of lading issued by any common carrier for the transportation 
of goods in any territory of the United States, or the District of 
Columbia, or from a place in a state to a place in a foreign coun- 
try, or from a place in one state to a place in another state, or 
from a place in one state to a place in the same state through 
another state or foreign country, shall be governed by this Act. 
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Sec. 2. That a bill in which it is stated that the goods are 
consigned or destined to a specified person is a straight bill. 

Sec. 3. That a bill in which it is stated that the goods are 
consigned or destined to the order of any person named in such 
bill is an order bill. Any provision in such a bill, or in any 
notice, contract, rule, regulation or tariff that it is nonnegotiable 
shall be null and void and shall not affect its negotiability within 
the meaning of this Act. 

Sec. 4. That order bills issued in a state for the transporta- 
tion of goods to any place in the United States on the Continent 
of North America, except Alaska and Panama, shall not be 
issued in parts or sets. If so issued, the carrier issuing them 
shall be liable for failure to deliver the goods described therein 
to anyone who purchases a part for value in good faith, even 
though the purchase be after the delivery of the goods by the 
carrier to « holder of one of the other parts: Provided, however, 
That nothing contained in this section shall be interpreted or 
construed te forbid the issuing of order bills in parts or sets for 
such transportation of goods to Alaska, Panama, Porto Rico, the 
Philippines, Hawaii, or foreign countries, or to impose the 
liabilities set forth in this section for so doing. 

Src. 5. That when more than one order bill is issued in a 
state for the same goods to be transported to any place in the 
United States on the Continent of North America, except Alaska 
and Panama, the word “ duplicate,” or some other word or words 
indicating that the document is not an original bill, shall be placed 
plainly upon the face of every such bill except the one first issued. 
A carrier shall be liable for the damage caused by his failure so 
to do to anyone who has purchased the bill for value in good faith 
as an original, even though the purchase be after the delivery of 
the goods by the carrier to the holder of the original bill: Pro- 
vided, however, That nothing contained in this section shall in 
such case for such transportation of goods to Alaska, Panama, 
Porto Rico, the Philippines, Hawaii, or foreign countries be 
interpreted or construed so as to require the placing of the word 
“duplicate” thereon, or to impose the liabilities set forth in 
this section for failure so to do. 

Sec. 6. That a straight bill shall have placed plainly upon 
its face by the carrier issuing it “nonnegotiable” or “not 
negotiable.” 

8 
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This section shall not apply, however, to memoranda or ac- 
knowledgments of an informal character. 

Sec. 7. That the insertion in an order bill of the name of a 
person to be notified of the arrival of the goods shall not limit 
the negotiability of the bill or constitute notice to a purchaser 
thereof of any rights or equities of such person in the goods. 

Sec. 8. That a carrier, in the absence of some lawful excuse, 
is bound to deliver goods upon a demand made either by the 
consignee named in the bill for the goods or, if the bill is an 
order bill, by the holder thereof, if such a demand is accom- 
panied by— 

(a) An offer in good faith to satisfy the carrier’s lawful lien 
upon the goods; 

(b) An offer in good faith to surrender, properly indorsed, 
the bill which was issued for the goods, if the bill is an order bill; 
and 

(c) A readiness and willingness to sign, when the goods are 
delivered, an acknowledgment that they have been delivered, if 
such signature is requested by the carrier. 

In case the carrier refuses or fails to deliver the goods, in com- 
pliance with a demand by the consignee or holder so accompanied, 
the burden shall be upon the carrier to establish the existence of 
a lawful excuse for such refusal or failure. 

Sec. 9. That a carrier is justified, subject to the provisions 
of the three following sections, in delivering goods to one who 
is— 

(a) A person lawfully entitled to the possession of the goods, or 

(b) The consignee named in a straight bill for the goods, or 

(c)-A person in possession of an order bill for the goods, by 
the terms of which the goods are deliverable to his order; or 
which has been indorsed to him, or in blank by the consignee. 
or by the mediate or immediate indorsee of the consignee. 

Sec. 10. That where a carrier delivers goods to one who is 
not lawfully entitled to the possession of them, the carrier shall 
be liable to anyone having a right of property or possession in 
the goods if he delivered the goods otherwise than as authorized 
by subdivisions (b) and (c) of the preceding section; and, 
though he delivered the goods as authorized by either of said 
subdivisions, he shall be so liable if prior to such delivery he— 
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(a) Had been requested, by or on behalf of a person having 
a right of property or possession in the goods, not to make such 
delivery, or 

(b) Had information at the time of the delivery that it was 
to a person not lawfully entitled to the possession of the goods. 

Such request or information, to be effective within the meaning 
of this section, must be given to an officer or agent of the carrier, 
the actual or apparent scope of whose duties includes action upon 
such a request or information, and must be given in time to 
enable the officer or agent to whom it is given, acting with reason- 
able diligence, to stop delivery of the goods. 

Src. 11. That except as provided in section 26, and except 
when compelled by legal process, if a carrier delivers goods for 
which an order bill had been issued, the negotiation of which 
would transfer the right to the possession of the goods, and fails 
to take up and cancel the bill, such carrier shall be liable for 
failure to deliver the goods to anyone who for value and in good 
faith purchases such bill, whether such purchaser acquired title 
to the bill before or after the delivery of the goods by the carrier 
and notwithstanding delivery was made to the person entitled 
thereto. 

Sec. 12. That except as provided in section 26, and except 
when compelled by legal process, if a carrier delivers part of the 
goods for which an order bill had been issued and fails either— 

(a) To take up and cancel the bill, or 

(b) To place plainly upon it a statement that a portion of the 
goods has been delivered with a description which may be in 
general terms either of the goods or packages that have been so 
delivered or of the goods or packages which still remain in the 
carrier’s possession, he shall be liable for failure to deliver all 
the goods specified in the bill to anyone who for value and in good 
faith purchases it whether such purchaser acquired title to it 
before or after the delivery of any portion of the goods by the 
carrier, and notwithstanding such delivery was made to the 
person entitled thereto. 

Src. 13. That any alteration, addition or erasure in a bill 
after its issue without authority from the carrier issuing the 
same, either in writing or noted on the bill, shall be void, what- 
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ever be the nature and purpose of the change, and the bill shall 
be enforceable according to its original tenor. 

Sec. 14. That where an order bill has been lost, stolen or 
destroyed, a court of competent jurisdiction may order the deliv- 
ery of the goods upon satisfactory proof of such loss or destruc- 
tion ; and upon the giving of a bond, with sufficient surety, to be 
approved by the court, to protect the carrier or any person injured 
by such delivery from any liability or loss incurred by reason of 
the original bill remaining outstanding, the court may also in its 
discretion order the payment of the carrier’s reasonable costs 
and counsel fees. 

The delivery of the goods under an order of the court, as pro- 
vided in this section, shall not relieve the carrier from liability 
to a person to whom the order bill has been or shall be negotiated 
for the value without notice of the proceedings or of the delivery 
of the goods. 

Src. 15. Thata bill, upon the face of which the word “ dupli- 
cate ” or some other word or words indicating that the document 
is not an original bill is placed, plainly shall impose upon the 
carrier issuing the same the liability of one who represents and 
warrants that such bill is an accurate copy of an original bill 
properly issued, but no other liability. 

Sec. 16. That no title to goods or right to their possession 
asserted by a carrier for his own benefit shall excuse him from 
liability for refusing to deliver the goods according to the terms 
of a bill issued for them, unless such title or right is derived 
directly or indirectly from a transfer made by the consignor or 
consignee after the shipment, or from the carrier’s lien. 

Src. 17. That if more than one person claim the title or 
possession of goods, the carrier may require all known claimants 
to interplead, either as a defense to an action brought against 
him for noidelivery of the goods or as an original suit, which- 
ever is appropriate. 

Sec. 18. That if some one other than the consignee or the 
person in possession of the bill has a claim to the title or posses- 
sion of the goods, and the carrier has information of such claim, 
the carrier shall be excused from liability for refusing to deliver 
the goods, either to the consignee or person in possession of the 
bill or to the adverse claimant, until the carrier has had a rea- 
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sonable time to ascertain the validity of the adverse claim or to 
bring legal proceedings to compel all claimants to interplead. 

Src. 19. That except as provided in the two preceding sec- 
tions and in section 9 no right or title of a third person, unless 
enforced by legal process, shall be a defense to an action brought 
by the consignee of a straight bill or by the holder of an order 
bill against the carrier for failure to deliver the goods on demand. 

Src. 20. That when goods are loaded by a carrier such carrier 
shall count the packages of goods, if package freight, and ascer- 
tain the kind and quantity if bulk freight, and such carrier shall 
not, in such cases, insert in the bill of lading or in any notice, 
receipt, contract, rule, regulation or tariff “Shipper’s weight, 
load and count,” or other words of like purport, indicating that 
the goods were loaded by the shipper and the description of them 
made by him. If so inserted, contrary to the provisions of this 
section, said words shall be treated as null and void and as if not 
inserted therein. 

Sec. 21. That when goods are loaded by a shipper, at a place 
where the carrier maintains an agency, such carrier shall, on 
written request of such shipper, and when given a reasonable 
opportunity by the shipper so to do, count the packages of goods 
if package freight and ascertain the kind and quantity of bulk 
freight, within a reasonable time after such written request, and 
such carrier shal] not, in such cases, insert in the bill of lading 
or in any notice, receipt, contract, rule, regulation or tariff 
“ Shipper’s weight, load and count,” or other words of like pur- 
port indicating that the goods were loaded by the shipper and the 
description of them made by him. If so inserted, contrary to 
the provisions of this section, said words shall be treated as null 
and void and as if not inserted therein. 

Sec. 22. That if a bill of lading has been issued by a carrier 
or on his behalf by an agent or employee the scope of whose actual 
or apparent authority includes the issuing of bills of lading, the 
carrier shall be liable to (a) the consignee named in a straight 
bill or (b) the holder of an order bill, who has given value in 
good faith, relying upon the description therein of the goods, for 
damages caused by the nonreceipt by the carrier of all or part of 
the goods or their failure to correspond with the description 
thereof in the bill at the time of its issue. 
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Sec. 23. That if goods are delivered to a carrier by the owner 
or by a person whose act in conveying the title to them to a pur- 
chaser for value in good faith would bind the owner, and an order 
bill is issued for them, they cannot thereafter, while in the pos- 
session of the carrier, be attached by garnishment or otherwise 
or be levied upon under an execution unless the bill be first sur- 
rendered to the carrier or its negotiation enjoined. The carrier 
shall in no such case be compelled to deliver the actual possession 
of the goods until the bill is surrendered to him or impounded 
by the court. 

Sec. 24. That a creditor whose debtor is the owner of an 
order bill shall be entitled to such aid from courts of appropriate 
jurisdiction by injunction and otherwise in attaching such bill 
or in satisfying the claim by means thereof as is allowed at law 
or in equity in regard to property which cannot readily be 
attached or levied upon by ordinary legal process. 

Sec. 25. That if an order bill is issued the carrier shall have 
no lien on the goods therein mentioned except for charges on 
those goods for freight, storage, demurrage and terminal charges, 
and expenses necessary for the preservation of the goods or inci- 
dent to their transportation subsequent to the date of the bill. 
unless the bill expressly enumerates other charges for which a 
lien is claimed. In such case there shall also be a lien for the 
charges enumerated so far as they are allowed by law and the 
contract between the consignor and the carrier. 

Sec. 26. That after goods have been lawfully sold to satisfy 
a carrier’s lien, or because they have not been claimed, or because 
they are perishable or hazardous, the carrier shall not thereafter 
be liable for failure to deliver the goods themselves to the con- 
signee or owner of the goods, or to a holder of the bill given for 
the goods when they were shipped, even if such bill be an order 
bill. 

Sec. 27. That an order bill may be negotiated by delivery 
where, by the terms of the bill, the carrier undertakes to deliver 
the goods to the order of a specified person, and such person or 
a subsequent indorsee of the bill has indorsed it in blank. 

Sec. 28. That an order bill may be negotiated by the in- 
dorsement of the person to whose order the goods are deliverable 
by the tenor of the bill. Such indorsement may be in blank or 
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to a specified person. If indorsed to a specified person, it may 
be negotiated again by the indorsement of such person in blank 
or to another specified person. Subsequent negotiation may be 
made in like manner. 

Sec. 29. That a bill may be transferred by the holder by 
delivery, accompanied with an agreement, express or implied, to 
transfer the title to the bill or to the goods represented thereby. 
A straight bill cannot be negotiated, and the indorsement of 
such a bill gives the transferee no additional right. 

Sec. 30. That an order bill may be negotiated by any person 
in possession of the same, however such possession may have been 
acquired, if by the terms of the bill the carrier undertakes to 
deliver the goods to thé order of such person, or if at the time 
of negotiation the bill is in such form that it may be negotiated 
by delivery. 

Sec. 31. That a person to whom an order bill has been duly 
negotiated acquires thereby— 

(a) Such title to the goods as the person negotiating the bill 
to him had or had ability to convey to a purchaser in good faith 
for value, and also such title to the goods as the consignee and 
consignor had or had power to convey to a purchaser in good 
faith for value ; and 

(b) The direct obligation of the carrier to hold possession of 
the goods for him according to the terms of the bill as fully as if 
the carrier had contracted directly with him. 

Src. 32. That a person to whom a bill has been transferred, 
but not negotiated, acquires thereby as against the transferor 
the title to the goods, subject to the terms of any agreement with 
the transferor. If the bill is a straight bill such person also 
acquires the right to notify the carrier of the transfer to him 
of such bill and thereby to become the direct obligee of whatever 
obligations the carrier owed to the transferor of the bill imme- 
diately before the notification. 

Prior to the notification of the carrier by the transferor or 
transferee of a straight bill the title of the transferee to the goods 
and the right to acquire the obligation of the carrier may be 
defeated by garnishment or by attachment or execution upon 
the goods by a creditor of the transferor, or by a notification to 
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the carrier by the transferor or a subsequent purchaser from the 
transferor of a subsequent sale of the goods by the transferor. 

A carrier has not received notification within the meaning of 
this section unless an officer or agent of the carrier, the actual or 
apparent scope of whose duties includes action upon such a notifi- 
cation, has been notified; and no notification shall be effective 
until the officer or agent to whom it is given has had time, with 
the exercise of reasonable diligence, to communicate with the 
agent or agents having actual possession or control of the goods. 

Sec. 33. That where an order bill is transferred for value 
by delivery, and the indorsement of the transferor is essential for 
negotiation, the transferee acquires a right against the transferor 
to compel him to indorse the bill, unless a contrary intention 
appears. ‘The negotiation shall take effect as of the time when 
the indorsement is actually made. This obligation may be spe- 
cifically enforced. 

Sec. 34. That a person who negotiates or transfers for value 
a bill by indorsement or delivery, unless a contrary intention 
appears, warrants— 

(a) That the bill is genuine; 

(b) That he has a legal right to transfer it; 

(c) That he has knowledge of no fact which would impair the 
validity or worth of the bill; 

(d) That he has a right to transfer the title to the goods, and 
that the goods are merchantable or fit for a particular purpose 
whenever such warranties would have been implied if the contract 
of the parties had been to transfer without a bill the goods repre- 
sented thereby. 

Sec. 35. That the indorsement of a bill shall not make the 
indorser liable for any failure on the part of the carrier or pre- 
vious indorsers of the bill to fulfill their respective obligations. 

Sec. 36. That a mortgagee or pledgee or other holder of a 
bill for security who in good faith demands or receives payment 
of the debt for which such bill is security, whether from a party 
to a draft drawn for such debt or from any other person, shall 
not be deemed by so doing to represent or warrant the genuine- 
ness‘of such bill or the quantity or quality of the goods therein 
described. 
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Src. 37. That the validity of the negotiation of a bill is not 
impaired by the fact that such negotiation was a breach of duty 
on the part of the person making the negotiation, or by the fact 
that the owner of the bill was deprived of the possession of the 
same by fraud, accident, mistake, duress, loss, theft or conversion, 
if the person to whom the bill was negotiated, or a person to whom 
the bill was subsequently negotiated, gave value therefor in good 
faith, without notice of the breach of duty, or fraud, accident, 
mistake, duress, loss, theft or conversion. 

Src. 38. That where a person, having sold, mortgaged or 
pledged goods which are in a carrier’s possession and for which 
an order bill has been issued, or having sold, mortgaged or 
pledged the order bill representing such goods, continues in 
possession of the order bill, the subsequent negotiation thereof 
by that person under any sale, pledge or other disposition thereof 
to any person receiving the same in good faith, for value and 
without notice of the previous sale, shall have the same effect as 
if the first purchaser of the goods or bill had expressly authorized 
the subsequent negotiation. 

Sec. 39. That where an order bill has been issued for goods 
no seller’s lien or right of si\wppage in transitu shall defeat the 
rights of any purchaser for value in good faith to whom such 
bill has been negotiated, whether such negotiation be prior or 
subsequent to the notification to the carrier who issued such bill 
of the seller’s claim to a lien or right of stoppage in transitu. 
Nor shall the carrier be obliged to deliver or justified in deliver- 
ing the goods to an unpaid seller unless such bill is first surren- 
dered for cancellation. 

Src. 40. That, except as provided in section 39, nothing in 
this Act shall limit the rights and remedies of a mortgagee or 
lien holder whose mortgage or lien on goods would be valid, apart 
from this Act, as against one who for value and in good faith 
purchased from the owner, immediately prior to the time of their 
delivery to the carrier, the goods which are subject to the mort- 
gage or lien and obtained possession of them. 

Src. 41. That any person who, knowingly or with intent to 
defraud, falsely makes, alters, forges, counterfeits, prints or 
photographs any bill of lading, or with like intent utters or 
publishes as true and genuine any such falsely altered, forged, 
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counterfeited, falsely printed or photographed bill of lading, 
knowing it to be falsely altered, forged, counterfeited, falsely 
printed or photographed, or aids in making, altering, forging, 
counterfeiting, printing or photographing, or uttering or publish- 
ing the same, or issues or aids in issuing or procuring the issue 
of, or negotiates or transfers for value a bill which contains a 
false statement as to the receipt of the goods, or as to any other 
matter, or who, with intent to defraud, violates, or fails to com- 
ply with, or aids in any violation of, or failure to comply with 
any provision of this Act, shall be guilty of a misdemeanor, and, 
upon conviction, shall be punished for each offense by imprison- 
ment not exceeding five years, or by a fine not exceeding $5,000, 
or both. 

Sec. 42. That in any case not provided for in this Act the 
rules of law and equity, including the law merchant, shall govern. 

Src. 43. First. That in this Act, unless the context or sub- 
ject matter otherwise requires— 

“ Action ” includes counterclaim, set-off, and suit in equity. 

“ Bill” means bill of lading governed by this Act. 

“ Consignee ” means the person named in the bill as the person 
to whom delivery of the goods is to be made. 

“ Consignor ” means the person named in the bill as the person 
from whom the goods have been received for shipment. 

“Goods ” means merchandise or chattels in course of trans- 
portation or which have been or are about to be transported. 

“ Holder ” of a bill means a person who has both actual posses- 
sion of such bill and a right of property therein. 

“ Order” means an order by indorsement on the bill. 

“ Owner ” does not include mortgagee or pledgee. 

“ Person” includes a corporation or partnership, or two or 
more persons having a joint or common interest. 

To “ purchase ” includes to take as mortgagee and to take as 
pledgee. 

“ Purchaser ” includes mortgagee and pledgee. 

“State” includes any territory, district, insular possession 
or isthmian possession. 

Second. A thing is done “ in good faith ” within the meaning 
of this Act when it is in fact done honestly, whether it be done 


negligently or not. 
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Sec. 44. That the provisions of this Act do not apply to bills 
made and delivered prior to the taking effect thereof. 

Src. 45. That the provisions and each part thereof and the 
sections and each part thereof of this Act are independent and 
severable, and the declaring of any provision or part thereof, or 
provisions or part thereof, or section or part thereof, or sections 
or part thereof, unconstitutional shall not impair or render un- 
constitutional any other provision or part thereof, or section or 
part thereof. 

Sro. 46. That this Act shall take effect and be in force on 
and after the first day of January next after its passage. 


EXHIBIT C. 

REPORT OF THE SUB-COMMITTEE OF THE GENERAL 
COMMITTEE ON UNIFORMITY OF LAWS RELAT- 
ING TO TRADE, COMMERCE AND INTERNATIONAL 
COURT, APPOINTED TO CONSIDER AND REPORT 
UPON (1) THE SUBJECTS TO BE DEALT WITH 
BY THE GENERAL COMMITTEE, AND (2) THE 
ORGANIZATION NECESSARY TO CARRY INTO 
KFFECT THE RESOLUTIONS OF THE CON- 
FERENCE. 

I. SuBsects. 

The sub-committee has not taken into consideration the sub- 
ject of transportation, which should, in its opinion, be kept sepa- 
rate and distinct and be dealt with independently. 

The subjects which should, in the opinion of the sub-committee, 
be dealt with in the report of the committee to the Conference are: 

1. The establishment of a gold standard of value. 

2. Bills of exchange, commercial paper, and bills of lading. 

(Note the results of the two European conferences on these 
subjects.) 

3. Uniform (a) classification of merchandise, (b) customs 
regulations, (c) consular certificates and invoices, (d) port 
charges. 

(See the report adopted by the Fourth International American 
Conference, at Buenos Aires, 1910.) 





256 The American Bar Association Journal 





4. Uniform regulations for commercial travelers. 

Consider in this relation the question of a certificate to be 
issued by the proper department of the government of the country 
from which the traveler comes that the bearer is a bona fide 
commercial traveler, this certificate to be properly viséed. 

5. To what extent further legislation may be necessary con- 
cerning trade-marks, patents and copyrights. (See the treaties 
adopted by the Fourth International American Conference. ) 

6. The establishment of a uniform low rate of postage and of 
charges for money orders and parcels post between the American 
countries. 

7. The extension of the process of arbitration for the adjust- 
ment of commercial disputes. 


II. OrGANIZATION. 


1. That for the purpose of carrying into effect the resolutions 
of the Conference, and particularly for bringing about uniformity 
of laws on the subjects embraced in those resolutions, there be 
established an international high commission, to be composed of 
not more than nine members, resident in each country, to be 
appointed by the minister of finance of such country. The aggre- 
gate members thus appointed shall constitute the commission. 

2. That for the purpose of aiding the International High Com- 
mission and co-ordinating its work there be created in the Pan 
American Union a bureau, whose chief shall receive a salary of 
not less than $5000 (gold) per annum; and it is recommended 
that, in view of his initiative in bringing about the conference, 
the governing board of the Pan American Union invite the Hon. 
William G. McAdoo, Secretary of the Treasury of the United 
States, to suggest the name of the first chief of this bureau. 
Expenses of the bureau, including the salaries of the chief and 
his assistants, to be paid by the Pan American Union, in whose 
budget a corresponding increase shall be included. 

3. The American governments are requested to instruct their 
diplomatic and consular officers and their commercial attachés to 
co-operate with the International High Commission and with the 
bureau. 

The bureau shall be authorized to obtain in each country such 
expert assistance as may be necessary to the prosecution of its 
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work, the expenses thus incurred to be treated as a part of the 
expenses of the bureau. 

4. The bureau shall make to the governing board of the Pan 
American Union, for distribution among the governments con- 
cerned, and to the International High Commission, an annual 
report. 

The bureau shall make to the next International American 
Conference a full report of its proceedings up to that time, with 
recommendations as to future work. 


Hon. WiLuiAM C. RepFieLp, Chairman. 

SAMUEL HALE PEARSON, 

IGNACIO CALDERON. 

AMARO CAVALCANTI. 

Luts IzQurEerDo. 

SANTIAGO PEREZ TRIANA, 

RoBerto ANCIZAR. 

Joun M. KeEIru. 

PaBLO DESVERNINE Y GALDOs. 

FRANCISCO J. PEYNADO. 

VICENTE GONZALEZ. 

JuAN S. LARA. 

LEOPOLD CorRDOVA. 

Pepro RAFAEL CUADRA. 

Ramon F. ACEVEDO. 

WILLIAM WALLACE WHITE. 

Isaac ALZAMORA. 

ALFONSO QUINONES. 

CARLOS MARIA DE PENA. 

Prepro RAFAEL RINCONES. 
Members representing the United States: 

CHARLES S. HAMLIN. 

JOHN Barretr. 

CHARLES A. CONANT. 

D. R. Francis. 

Joun Hays HAMMOND. 

JouN BAssett Moore. 

GrorGE N. NUMSEN. 

W. L. SAUNDERS. 

WILLARD STRAIGHT. 

SAMUEL UNTERMYER. 
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REPORT 


OF THE 
COMMITTEE ON GOVERNMENT LIENS ON REAL ESTATE. 


(To be presented at the meeting of the American Bar Association, 
at Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 


Your Special Committee on Government Liens on Real Estate 
begs leave to report that the only matter pending before your 
committee relates to the removal and disposition of government 
liens. 

The last report of your committee recommended that an effort 
be made to secure the passage by Congress of the proposed act 
embodied in that report, which was approved and appears on 
pages 626 to 628 of the proceedings of 1914. No effort has been 
made by your committee to bring about the enactment of the legis- 
lation mentioned, during the past year, as it was deemed better 
policy that the matter be presented to the Congress which will 
convene in December of the present year, as, in view of the great 
amount of business pending before the short session of the last 
Congress, it seemed to be unwise to attempt to obtain the passage 
of the bill. , 

Your committee therefore respectfully recommends that the 
matter be referred to a like committee to be appointed by the 
next President of your Association, with instructions to cause 
the proposed act to be presented to the Sixty-fourth Congress. 

Respectfully submitted, 
Joun T. Ricuarps, Chairman, 
Francis LynpEe STETSON, 
Jos. M. STAYTON. 
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REPORT 
OF THE 


COMMITTEE ON INSURANCE LAW. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 

At the annual meeting of 1913, the Association directed the 
Committee on Insurance Law to co-operate with the Senate and 
House Committees of Congress on the District of Columbia, in 
the preparation of a so-called model insurance code for the 
District of Columbia. This action was with the design that such 
a code, after its approval by the Association, might be enacted 
into law by the Congress and adopted by the several states. 

Since the 1913 meeting of the Association, this committee has 
been at work on the proposed code. After several meetings and 
much discussion, a tentative draft of a proposed law was printed 
and widely circulated among insurance lawyers and officials, but 
the committee reported at the 1914 meeting of the Association 
that it was not ready to report the code to the Association. 

The Association at the 1914 meeting instructed this committee 
to continue the work of preparing the proposed code, and to 
report it, when completed, to the Association and to the Senate 
and House Committees on the District of Columbia. 

During the last year the committee has devoted considerable 
time in attempting to perfect the code. At the meeting of the 
committee in May, amendments and modifications were approved. 
The committee is now considering further changes and an 
amended draft of the code will soon be prepared, printed and 
distributed. The committee desires more time for further criti- 
cisms and suggestions. The nature and comprehensive scope of 
the code require much time for deliberation over its many pro- 
visions. 

The committee, therefore, is not ready to report a bill, and we 
recommend that this committee be authorized to continue the 
work of preparing the proposed model code for the regulation of 
insurance in the District of Columbia, and instructed to report 
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the proposed code, when it is completed by the committee, to the | 
Association and to the Senate and House Committees on thie 
District of Columbia. 


Artuur I. Vorys, 
ASHLEY COocKRILL, 
CHARLES W. FaRNHAM, 
ARCHIBALD G. THACHER, 


RopNnEy A. MERCUR. he 
June 14, 1916. 
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REPORT 


OF THE 


COMMITTEE ON INTERNATIUNAL LAW. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 


Your Standing Committee on International Law respectfully 
submits its annual report. Its report of last year went no further 
than August 5, the discussion of the great European and Asian 
War being deemed inexpedient in view of the President’s procla- 
mation of absolute neutrality. It is the purpose of your com- 
mittee to adhere to the attitude of absolute neutrality invoked 
by the President. 

In accordance with its practice of many years, it has tabulated 
and briefly enumerates the treaties negotiated, confirmed, or pro- 
claimed by the United States and the main incidents affecting 
the international relations of our country since the preceding 
report: 


1914. 
August 6. Nicaragua—United States. A new Nicaraguan 
Canal Treaty was signed. 
Rev. of Revs. (N. Y.), 50, 294. 
American Journal Int. Law, Vol. 8, p. 894. 
August 7. European War. The United States announced its 
neutrality in the war between Austria and Russia. 
Americal Journal Int. Law, Vol. 8, p. 894. 
August 9. Huropean War. Great Britain issued a list of articles 
she would treat as contraband of war. 
American Journal Int. Law, Vol. 8, p. 894. 
August 10. European War. Germany issued a list of articles she 
would treat as contraband of war. 
R. Gesetzb., No. 50, 1914. 
American Journal Int. Law, Vol. 8, p. 894. 
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August 11. European War. The United States issued a state- 
ment dealing with questions of neutrality in answer to com- 
plaints filed with the Department of State. 

Senate Doc. No. 363, 63d Cong., 2d Sess. 
American Journal Int. Law, Vol. 8, p. 894. 

August 13. United States. The Senate advised the ratifica- 
tion of 18 treaties for the advancement of peace, being 
with the Argentine Republic, Bolivia, Brazil, Chile, Costa 
Rica, Denmark, Guatemala, Honduras, Italy, Netherlands, 
Nicaragua, Norway, Persia, Portugal, Salvador, Switzer- 
land, Uruguay and Venezuela. ‘The treaties with the 
Dominican Republic and Panama were not acted upon. 

Washington Post, August ‘14, 1914. 
American Journal Int. Law, Vol. 8, p. 895. 

August 14. Nicaragua—United States. Five hundred United 
States marines were landed at Bluefields, with consent of 
Nicaragua, to preserve order. 

Rev. of Revs. (N. Y.), 50, 244. 
American Journal Int. Law, Vol. 8, p. 895. 

August 14. Huropean War. United States announced its neu- 
trality in the war between Austria and France. 

American Journal Int. Law, Vol. 8, p. 895. 

August 15. European War. Announcement made that the 
United States Government would look with disfavor on 
loans by American bankers to any nation engaged in the 
European War. 

New York ‘Times, August 16, 1914. 
American Journal Int. Law, Vol. 8, p. 895. 

August 18. European War. The United States announced its 

neutrality in the war between Belgium and Germany. 
American Journal Int. Law, Vol. 8, p. 895. 

August 18. United States. The President signed the amend- 
ment to the Panama Canal Act under which foreign-built 
ships may be admitted to American registry for the overseas 
trade. 

August 20. Huropean War—Great Britain. Order in Council 
announcing that Great Britain, France and Russia will 
observe the provisions of the declaration of London with 
certain modifications as regards contraband and conditional 
contraband of war. 

London Gazette, 28879. 
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August 21. Salvador—United States. Ratifications exchanged 
of the agreement of May 13, 1914, extending the duration 
of the Arbitration Treaty of December 21, 1908. 

English and Spanish Texts, U. S. Treaty Series No. 
596. 
American Journal Int. Law, Vol. 8, p. 896. 

August 24. Huropean War. The United States announced its 

neutrality in the war between Germany and Japan. 
American Journal Int. Law, Vol. 8, p. 896. 

August 25. European War—France. Decree announcing that 
provisions of declaration of London will be followed in 
present hostilities. 

J. O., August 26, 1914. 
London Gazette, 28879. 

September 1. Huropean War. The United States announced its 

neutrality in the war between Austria and Belgium. 
American Journal Int. Law, Vol. 8, p. 896. 

September 2. Huropean War. The President of the United 
States signed the act guaranteeing shipping against war 
risks. The bureau provided for thereby was opened Sep- 
tember 28. For list of contraband see 

New York Times, September 29, 1914. 
American Journal Int. Law, Vol. 8, p. 896. 

September 4. European War. The Emperor of Germany sent a 
message to the President of the United States protesting 
against alleged atrocities of the Allied troops. Text: Wash- 
ington Post, September 1, 1914. The President’s reply 
September 16, 1914, Washington Post, September 17, 1914. 

American Journal Int. Law, Vol. 8, p. 897. 

September 10. Huropean War. Turkey repudiated the capitula- 
tions. These are a series of conventions, treaties and privi- 
leges, beginning in 11th century, exempting foreigners in 
the Ottoman Empire from local jurisdiction, civil or 
criminal. They accord extraterritorial jurisdiction to the 
representatives of foreign countries over their nationals in 
Turkey. The United States protested against such repudia- 
tion, as did many other powers. 

Washington Post, September 11 and 17. 
American Journal Int, Law, Vol. 8, p, 897. 
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September 14. Huropean War—Russia. Under imperial ukase 
Russia announced that the provisions of the declaration of 
London will be observed by Russia during the present war, 
subject to the modifications adopted by the British and 
French Governments as declared in the British Order in 
Council of August 20, 1914, and the French Decree of 
August 25, 1914. 

London Gazette, 28918. 

September 15. JMezxico—United States. The President of the 
United States ordered the withdrawal of the U. S. troops 
from Vera Cruz. 

Washington Post, September 16, 1914. 
American Journal Int. Law, Vol. 8, p. 897. 

September 17. European War. The Belgian Commission pre- 
sented to the President. U. S. extended evidences as to 
atrocities committed by the Germans in the present war. 

New York Times, September 17, 1914. 
American Journal Int. Law, Vol. 8, p. 897. 

September 19. Abyssinia—United States. Commercial treaty 
proclaimed. This treaty was signed June 19, 1914, provides 
that treaty shall go into effect upon ratification by the U. 8S. 
and upon such notification to Ethiopia. 

September 21. European War. The United States issued a 
statement showing the status of armed merchant vessels. 

Washington Post, September 21, 1914. 
American Journal Int. Law, Vol. 8, p. 897. 

September 21. Huropean War. Order in Council announcing 

proclamation adding to list of contraband of war. 
London Gazette, 28910. 

October 1. Russia—United States. Treaty signed for the ad- 
vancement of peace. Ratification advised by the Senate 
October 14, 1914. 

American Journal Int. Law, Vol. 9, p. 224. 


October 10. Panama—United States. Protocol of agreement 
signed as to hospitality to be shown belligerent ships in their 
respective jurisdictions. 

Eng. and Span. Texts, U. S. Treaty Series No: 597. 
American Journal Int. Law, Vol. 9, p. 225. 
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October 13. Guatemala—United States. Ratifications exchanged 
of treaty for the advancement of peace. 

Eng. and Span. Texts, U. S. Treaty Series No. 598. 
American Journal Int. Law, Vol. 9, p. 225. 

October 13. China—United States. The United States Senate 
advised the ratification of the treaty for the advancement of 
peace. Signed July 24, 1914. 

Washington Post, October 14. 
American Journal Int. Law, Vol. 9, p. 225. 

October 13. Heuador, Greece—United States. Treaties signed 
between United States and Ecuador and United States and 
Greece for the advancement of peace. Ratification of these 
treaties advised by the United States Senate, October 20, 
1914. 

October 15. European War—United States. The Department 
of State of the United States issued a statement as to neu- 
trality and trade in contraband of war showing that such 
trade by individuals is lawful and that the nation has no 
obligation and the Executive has no power to prevent it, 
except that Congress has authorized the President to declare 
an embargo on the export of arms and ammunition to 
neighboring American Republics, and except that the out- 
fitting or furnishing vessels in American ports or of military 
expeditions on American soil in aid of belligerents is pro- 
hibited by the Neutrality Statutes of the United States. 

American Journal Int. Law, Vol. 9, p. 226. 
Full text, Sup. American Journal Int. Law, Vol. 9, 
p. 122. 

October 19. American marines landed at Cape Haitien, Haiti, 
to maintain order, after the town had been seized by revo- 
lutionists. 

Rev. of Revs. (N. Y.), 50, 545. 

October 21. Norway—United States. Ratifications exchanged 
of treaty for the advancement of peace. Signed June 24, 
1914. 

English and Norwegian Texts, U. 8. Treaty Series No. 
599. 
American Journal Int. Law, Vol. 9, p. 226. 
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October 24. Portugal—United States. Ratifications exchanged 
of treaty for the advancement of peace. Signed February 4, 
1914. 

Portuguese and English Texts, U. 8S. Treaty Series No. 
600. 
American Journal Int. Law, Vol. 9, p. 226. 

October 24. Portugal—United States. Ratifications exchanged 

of treaty extending duration of Arbitration Treaty of April 


6, 1908. 
Portuguese and English Texts, U. 8. Treaty Series No. 
601. 


American Journal Int. Law, Vol. 9, p. 226. 

October 29. European War. Great Britain gave notice that she 
would not recognize the article of the declaration of London 
exempting conditional contraband of war from seizure when 
destined for neutral ports. 

London Gazette, 28957. 
American Journal Int. Law, Vol. 8, p. 898. 

November 6. France. Decree relative to the application of rules 
of international maritime law to the present war. 

J. 0., November 7, 1914. 

November 10. Great Britain—United States. Ratifications ex- 
changed of treaty for the advancement of peace. Signed 
September 15, 1914. 

Text, U. S. Treaty Series No. 602. 
American Journal Int. Law, Vol. 9, p. 207. 

November 12. Costa Rica—United States. Ratifications ex- 
changed of treaty for the advancement of peace. Signed 
February 13, 1914. 

Spanish and English Texts, U. 8S. Treaty Series No. 
603. 
American Journal Int. Law, Vol. 9, p. 227. 

November 12. Costa Rica—United States. Agreement extend- 
ing duration of Arbitration Convention of January 13, 1909, 
for five years. 

Spanish and English Texts, U. 8. Treaty Series No. 
604.” 
American Journal Int. Law, Vol. 9, p. 227. 
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November 13. The United States issued a proclamation as to 

the neutrality of the Panama Canal Zone and Panama. 
American Journal Int. Law, Vol. 9, p. 228. 

November 23. United States State Department announced that 
Turkey had made satisfactory explanation of the Smyrna 
incident of November 16. The shot was fired at the launch 
of the Tennessee to warn her away from mine fields. 

R. of R., 51, 27, January. 





December 1. Spain—United States. Ratifications exchanged 
of treaty for advancement of peace, signed September 15, 
1914. 

English and Spanish Texts, U. S. Treaty Series, No. 
605. 
American Journal Int. Law, Vol. 9, p. 228. 

December 7. France—United States. French decree approving 
parcel post convention between French Guiana and the 
United States. Signed August 21, 1914. 

J. O., December 14, 1914. , 

December 16. The United States Senate ratified with amend- 
ment the International Convention for safety of life at sea. 
Signed at London, January 2, 1914. 

Washington Star, December 11, 1914. 
American Journal Int. Law, Vol. 9, p. 228. 

December 21. Spain—United States. Ratifications exchanged 
of treaty for the advancement of peace. Signed September 
15, 1914. 

English and Spanish Texts, U. 8S. Treaty Series No. 
605. 

December 21. Huropean War.—Russia. Official bulletin of the 
laws published Imperial decree dated December 8-21, 1914, 
revising decree of September 1-14, 1914, concerning applica- 
tion of regulations of naval warfare as drawn up by declara- 
tion of London. 

English Text, London Gazette, No. 29159. 

December 26. United States—Great Britain. The United 
States protested against British interference with American 
trade. Text of American note and British preliminary reply 
in Congressional Record, January 13, 1915. 

American Journal Int. Law, Vol. 9, p. 229. 
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December 28. Great Britain. Proclamation adding to list of 
contraband of war. 

London Gazette 29016. 
1915. 

January 1. Chile—United States. The Chilean Senate ap- 

proved the Arbitration Treaty. 
P. A. U., 40, 122. 

January 2. Huropean War. Five German reservists taken off 
Norwegian-American liner Bergenfjord in New York harbor 
and placed under arrest for passport frauds. 

New York Times History of the War, p. 1023. 

January 7. European War—Great Britain. Preliminary note 
in answer to the American protests of December 26 handed 
American Ambassador. 

Text, New York Times History of the War, Vol. 1, 
Part 6. 
By agreement it was not made public until January 10. 

January 7. Huropean War. United States informed the Ger- 
man Ambassador that the United States cannot investigate 
the German charge that the British use dumdum bullets. 

New York Times History of the War, p. 1020. 

January 8. Bolwia—United States. Ratifications exchanged 
of treaty for the advancement of peace, signed January 22, 
1914. 

Spanish and English Texts, U. S. Treaty Series No. 
606. 

January 11. Sweden—United States. Ratifications exchanged 
of treaty signed October 13, 1914, for the advancement of 
peace. 

English and Swedish Texts, U. S. Treaty Series No. 
607. 

January 19. Denmark—United States. Ratifications exchanged 

of treaty for advancement of peace. Signed April 17, 1914. 
English and Danish Texts, U. 8. Treaty Series No. 608. 

January 24. European War. The Secretary of State of the 
United States in a letter to Senator Stone reviewed and de- 
clared the policy of the United States in the present war. 

Times, January 26, 1915. 
Senate Document 716, 63d Cong., 3d Sess. 
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January 25. Huropean War—Germany. Secretary Bryan made 
public the text of Germany’s notifications as to exequateurs 
granted by Belgium to foreign consular representatives and 
the reply of the United States. 

New York Times, January 25. 

January 22. France—United States. Patifications exchanged 
of the treaty for advancement of peace. Signed September 
15, 1914. 

French and English Texts, U. 8S. Treaty Series No. 609. 

February 2. Huropean War. Great Britain announced that all 
grain and flour shipments to Germany, even if intended for 
non-combatants, would be seized. This because of the Ger- 
man Government’s announced intention to take over and 
regulate the distribution of these commodities. 

February 2. A German, Werner Van Horn, attempted to blow 
up the Canadian Pacific Railroad bridge between Vanceboro, 
Maine, and New Brunswick. He was arrested and sentenced 
to 30 days in jail on technical charge of injuring property 
in Vanceboro. Upon his release he was rearrested on Federal 
indictment and taken to Boston. His extradition was asked 
for by the British Ambassador but it is understood no action 
will be taken until the disposal of the case by the Federal 
authorities. 

February 3. Great Britain—United States. British order in 
Council issued, extending to Australia, Canada, New Zea- 
land, Union of South Africa and Newfoundland the pro- 
visions of the Copyright Act of 1911, by agreement with 
the United States. 

London Gazette No. 29060. 

February 4.. Germany. Proclamation by the German Admiralty 
that, after February 18, 1915, the waters around Great 
Britain and Ireland would be in a state of blockade. Neutral 
ships were warned that they were in danger from submarines 
which might not be able to distinguish them from belligerent 
ships. 

Text of Memo., Washington Post, February 7, 1915. 
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February 6. Great Britain—United States. The English liner 
Lusitania, being warned of the presence of German sub- 
marines in the Irish Sea, hoisted the American flag “ for 
the protection of neutral passengers and cargo.” 

New York Times, February 7, 1915. 

February 10. Great Britain—United States. The United States 
addressed a note to Great Britain in regard to the use of the 
American flag. 

Text, New York Times, February 12. 

February 10. United States—Germany. The United States 
addressed a note to Germany in regard to the safety of 
American ships in war zone proclaimed February 4 by the 
German Admiralty. ‘ 

Text, New York Times, February 12. 

February 11. Panama—United States. Boundary convention 
between the Republic of Panama and the United States of 
America. 

Spanish and English Texts, U. 8. Treaty Series No. 
610. 

February 12. Opiwm Convention. United States, Netherlands 

and China ratify and put into effect the Opium Convention. 
Washington Star, February 12, 1915. 

February 16. European War. Great Britain seized the Ameri- 
can ship Wilhelmina, bound for a German port with a cargo 
of wheat for civilian consumption. The seizure occurred 
in Falmouth harbor where the Wilhelmina sought shelter 
from a storm. Negotiations are under way for the purchase 
of the cargo by England. 

February 16. European War. Germany in a communication 
sent through the American Ambassador at London, offers 
to abandon the war on merchant vessels if Great Britain 
will permit the free movement of foodstuffs to the civil 
population of Germany. 

February 17. European War. Great Britain made a second and 
more complete reply to the United States note of December 
26. 


February 17. Great Britain answered the shipping protest of 
the United States of December 28. 
Text in New York Times, February 18, 1915. 
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February 18. Huropean War. German war zone declaration 
went into effect at midnight February 17. 

Text in New York Times, February 18, 1915. 

February 20. European War. The United States addressed 
identic notes to Great Britain and Germany respecting the 
establishment of war zones, blockades and embargoes. On 
March 5 and 8 notes were addressed to Great Britain and 
France on the subject of the embargo against supplies for 
Germany. Text of all notes and replies from Germany, 
France and Great Britain. 

New York Herald, March 18, 1915. 

February 24. United States—Uruguay. Ratifications exchanged 

of a treaty for advancement of peace. Signed July 20, 1914. 
Spanish and English Texts, U. S. Treaty Series No. 
611. 

February 25. European War. Great Britain proclaimed a block- 

ade of the coast of German East Africa as from February 25. 
Text, Washington Post, February 26, 1915. 
London Gazette No. 29084. 

February 27. European War—France. The American steamer 
Dacia, formerly of the Hamburg-American Line, was seized 
by a French cruiser and taken into Brest as a prize. France 
is negotiating the purchase of the cargo of the Dacia. 

New York Times, March 1-2, 1915. 

March 1. Furopean War. Great Britain and France declared 
all commercial intercourse by sea between Germany, Austria 
and Turkey and other nations prohibited. Cargoes now at 
sea are exempt. All vessels not destined to English or 
French ports will be detained but not confiscated. Text of 
identic notes of Great Britain and France. 

Washington Herald, March 2, 1915. 
New York Times, March 2, 1915. 
London Gazette No. 29102. 

March 2. European War. Text of German reply to American 
note of February 22, 1915. 

New York Herald, March 2, 1915. 

March 3. Opium Convention. Proclamation of the convention 
and final protocol between the United States and other 
powers relating to the suppression of the abuse of opium and 
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other drugs, signed at The Hague, January 23, 1912, and 
July 9, 1913, ratifications of which were deposited at The 
Hague by the United States, December 10, 1913. 

French and English Texts, U. S. Treaty Series No. 612. 

March 4. United States. The President signed the “ Seamen’s 
Bill,” said to conflict with treaties with most maritime 
nations. 

March 4. Peru—United States. Ratifications exchanged of the 
treaty for the advancement of peace. Signed July 14, 1914. 

Spanish and English Texts, U. 8. Treaty Series No. 
613. 

March 8. Great Britain—Prize Court. Held in case of 1000 
tons copper sent from United States to Gothenburg, Sweden, 
seized by British Government, that the copper being for the 
neutral government of Sweden cannot be requisitioned by a 
belligerent. 

New York Times, March 9, 1915. 
New York Sun, March 9, 1915. 

March 9. Paraguay—United States. Ratifications exchanged 
of treaty for the advancement of peace. Signed August 29, 
1914, 

Spanish and English Texts, U. S. Treaty Series No. 
614. 

March 10. Germany—U nited States. The German cruiser Fitel 
Friedrich came into Newport News, Va., for supplies and 
repairs. She brought the crews of British, French and 
Russian ships sunk by her, also the crew of the American 
ship William P. Frye which she sunk January 28 with her 
cargo of grain. The Hitel Friedrich was interned April 7 
and on April 8 the German Government agreed to indemnify 
the owners of the Frye. 

New York Times, March 11, 1915. 
New York Times, April 8-9, 1915. 

March 11. European War—Great Britain. Additional list of 
contraband. 

London Gazette Nos. 29097, 29098. 

March 11. Great Britain. Order in Council declaring a block- 
ade against Germany in retaliation for the German declara- 
tion of a blockade of the waters around the British Islands. 

London Gazette No. 29102. 
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March 16. Huropean War. The German Prize Court at Ham- 
burg rejects a claim for damages for loss of neutral goods 
sunk with a British ship. 

New York Times, March 17, 1915. 

March 18. European War. Texts of notes of the United States 
to France, Great Britain and Germany, with replies, respect- 
ing establishment of war zones, blockades, German Admiralty 
order of February 4 and British Order in Council published 
March 15. 

New York Times, March 18, 1915. 

March 19. Italy—United States. Ratifications exchanged of 

treaty for advancement of peace. Signed May 5, 1914. 
Italian and English Texts, U. 8S. Treaty Series No. 615. 

March 31. Great Britain. In contending in the prize court in 
favor of requisitioning a cargo of foodstuffs on the Ameri- 
can steamer Wilhelmina, Solicitor for the Crown introduced 
a hitherto unpublished Order in Council providing that the 
Crown might requisition any neutral ship. This changes 
Rule 28, March 9; the prize court had held copper bound to 
Sweden for the Swedish Government could not be requisi- 
tioned and used prior to condemnation. 

New York Times, April 13. 
New York Herald, April 1. 

April 4. Germany—United States. The German Ambassador 
handed a note to the Department of State relating to the 
neutrality of the United States. 

New York Times, April 10. 

April 21. Germany—United States. The United States Gov- 
ernment answered the note of the German Ambassador of 
April 4. 

Text of reply, New York Times, April 22. 

April 28. United States—Germany. The United States sent a 
note to Germany accepting the offer to pay for the William 
Frye on the ground of the violation of the Treaty of 1828 
only. 

New York Times, April 29-30. 

May 1. European War. The German Embassy published in the 
American newspapers a warning to Americans not to travel 
in English vessels. 
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May %. European War. The Cunard liner Lusitania was tor- 
pedoed off Kinsale, Ireland, at 2 P. M., by a German sub- 
marine without summons and sank with great loss of life. 
One hundred and fifteen Americans perished. 

May 14. European War. The United States Government gave 
out the text of a note to the German Government through 
the American Ambassador in Berlin stating the position of 
the United States as to the sinking of the Lusitania and 
denying the right of a belligerent to sink merchant vessels 
without warning and without putting in safety crew and 
passengers. 

Text, New York Times, Herald, Sun, May 14, 1915. 

May 22. The Pan-American Financial Congress. The Pan- 
American Financial Congress met at Washington, D. C. It 
took steps to promote facilities for transportation and for 
uniformity of laws among the nations represented. 

May 24. Huropean War—United States. Neutrality proclama- 
tion issued covering Italy’s entry into the European War. 

New York Times, May 26, 1915. 

May 28. Huropean War. Note sent to Germany on the subject 
of the Cushing and Gulflight. Answer received from Ger- 
many, June 4. 

New York Times, June 5. 
New York Herald, June 5. 

May 31. Huropean War. The German Government replied to 
the note of the United States explaining attacks on the 
American steamers Cushing and Gulflight saying that “ the 
German Government has no intention of submitting neutral 
ships in the war zone, which are guilty of no hostile acts, 
to attacks by a submarine, or submarines or aviators.” It 
intimates regret and indemnification in case of mistake 
where the injured ship was not in fault. It suggests refer- 
ence to the International Commission of Inquiry as provided 
by The Hague agreement, if necessary. As to the sinking of 
the Lusitania, it suggests that she was an auxiliary British 
cruiser, carrying guns, that the British Admiralty had in- 
structed British merchantmen to attack submarines by 
ramming and offered prizes therefor and that the Lusitania 
could not be therefore recognized as “ undefended.” That 
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she further carried Canadian troops and war material. That 
the German Government was therefore justified in attacking 
her. That her sudden sinking is attributed to the explosion 
of the ammunition on board caused by a torpedo. It does 
not make this a final answer. 

June 2. Mezico. The President communicated to the leaders 
of all Mexican factions, notice that unless they compose 
the internal disorders of Mexico and secure order some other 
means will be found by the United States. 

Washington Post, June 2, 1915. 

June 4. Germany—United States. Germany expressed regret 
at the torpedoing of the American vessel Gulflight, said she 
was mistaken for a belligerent and promised full compensa- 
tion, also expressed regret at the attack on the Cushing and 
requested further facts. 

Your committee is compelled to file its report at this date, 
though incidents of international significance are of daily occur- 
rence. 

They express the hope that the rules of international law, 
founded as they are on the obligations of humanity and of justice, 
may recover and reassert their beneficent authority. 

The violence of the present almost world-wide war has tended 
to stifle but cannot abolish principles so deeply planted in human 
necessity. They earnestly hope that the efforts of the Govern- 
ment of the United States addressed, to the maintenance of 
neutral rights and of international humanity and justice, may 
help to limit the severities of war, which have so notably increased, 
and tend to restore peace to the nations whose struggle afflicts 
the world. 

Cuas. NosBLe Grecory, Chairman, 
JAMES Brown Scort, 
THeEopore S. Wootsey, 
CHARLES CHENEY Hypk, 
MATHEW GERING, 
June 8, 1918. 
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REPORT 
OF THE 


COMMITTEE TO OPPOSE JUDICIAL RECALL. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 

The undersigned, appointed for the year 1914-1915 as your 
Committee to Oppose the Judicial Recall, respectfully sumbit the 
following report: 


Tue CLIMAX OF JUDICIAL RECALL PASSED. 


Our last report showed that the judicial recall agitation was 
already discredited through the propaganda of your committee 
against this doctrine of lawlessness. The American people had, 
in many localities, been induced to favor, and in some states to 
adopt, the proposition of judicial recall, either in the form of the 
recall of judges or of the recall of judicial decisions, or both. This 
movement was but a temporary and local result of the demagogic 
appeals to passion and prejudice which had been indulged in by 
certain agitators, some of them in high places, whose craze for 
change led them to become allies of socialism. For a time their 
hold upon the people was strong because their proposals for 
radical innovations, striking at the very foundation of our con- 
stitutional form of government, were forced upon the favorable 
consideration of voters through the prestige of the present or 
past rank of those who were urging them before the people. The 
contest between the advocates and opponents of judicial recall 
has been a contest between prejudice and enlightenment. In such 
a contest the ultimate advantage must be with those who represent 
conservative intelligence. The opposition to the judicial recall 
has been carried on by organized and persistent work in bringing 
home to the mind of the American citizen the true character of 
the measures which were proposed as a specific remedy for evils 
admitted to be present in the administration of justice. It was 
only necessary to discover to the American people the funda- 
mental fallacy of judicial recall in order to insure its repudiation 
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as a possible remedy, and, indeed, its practical elimination from 
American politics. 

From our experiences of former years it seemed to us a year 
ago that the then coming year would prove that the judicial recall 
had passed its climax and that the contest represented by your 
committee had been successful. Nevertheless, with the conven- 
ing of over 40 state legislatures and with the advocacy of judicial 
recall then still persistent, we entered upon our year’s work 
with many feelings of apprehension. The members of your com- 
mittee have stood as outposts, each in his own state, to guard 
against further encroachments. 

We are pleased to report that, during the past year, not only 
has no advance been made by the opposition, but that, on the 
contrary, we have been compelled to meet in only a few instances, 
and in those successfully, any activity from the other side. It 
cannot be said that the judicial recall is dead. So far, however, 
as concerns further progress at the present time, it is beaten “ to 
a frazzle”; although that may not yet be openly admitted by 
some publicists whose bent of mind is so socialistic that judicial 
recall has with them become a hopeless chronic obsession. 


REPORTS FROM THE STATES. 


The latest reports show that in all of the states where there has 
been no special activity of judicial recall agitation there is less 
likelihood than ever that the question will be seriously agitated. 
In many states where the proposal had seriously been made to 
establish the judicial recall, but had been defeated, it has grown 
more and more in disfavor. In states where it has been attempted 
during the past year to extend its adoption, the measure has been 
defeated more quickly and by greater majorities than ever before. 

In Kansas the constitutional amendment for the recall of 
public officials, including judges, which was submitted under 
the proposal of the legislature of 1913 for adoption by the people 
at the general election in November, 1914, was adopted. With 
this exception the states which have adopted the judicial recall 
in any form are the same as those enumerated in our report for 
the year 1912-1913. We think that it may be safely said that 
Kansas will remain the last state to adopt any form of judicial 
recall. 


9 
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In Minnesota the constitutional amendment for the recall of 
public officials including judges, which was proposed by the 
legislature of 1913, was defeated at the general election in 
November, 1914, when it lacked about 40,000 votes of the num- . 
ber necessary for its adoption. This was after a special cam- 
paign of opposition, conducted under the direction of the Minne- 
sota members of your committee, in which the prize arguments . 
of a law school student and of a high school student, both sons i 
of Minnesota, were widely and effectually used. At the same 
time the constitutional amendment, which was a part of the 
measure to increase the number of Supreme Court judges, by 
which more than a majority of the Supreme Court were made 
necessary to declare a statute unconstitutional, was defeated ; 
and that for the reason that it thus limited the usual powers of 
the court. The Minnesota legislature of 1915 rejected a bill 
proposing a constitutional amendment for the recall of public 
officials, including judges. It passed a bill proposing a consti- 
tutional amendment to increase the number of Supreme Court 
judges from five to seven, but without any restriction, as adopted 
by the legislature of 1913, that it should require more than a ' 
majority to declare a statute unconstitutional. The attitude of 
the Minnesota legislature of 1915 toward the judicial recall, as 
thus shown, is emphasized by the fact that a constitutional 
amendment for the adoption of the initiative and referendum 
was passed. The latter bill renewed the proposition which had 
been defeated at the general election in 1914. 

In the Massachusetts legislature of 1915 a bill was introduced 
by the only Socialist member providing for a constitutional 
amendment for judicial recall, but it received substantially no 
support. 

In the North Dakota legislature of 1915 a bill proposing 
judicial recall was killed in the House, whereas two years before 
the same bill had passed the House by a majority of about two ‘ 
and one-half to one and had been finally killed in that legislature 
by a margin of only one vote. 





In Colorado there is a large and growing sentiment in favor of 
repealing the constitutional amendments adopted in 1912 pro- 
viding for recall of judges and recall of judicial decisions. The 
increasing reaction in that state against judicial recall has not, 
however, as yet reached the point where it is advisable to press 
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the matter of repeal. The delay may be advantageous, for in 
the meantime Colorado will continue to furnish practical demon- 
strations in support of the arguments which we have urged 
against the recall of judicial decisions. One example is signifi- 
cant: The constitution of Colorado empowers the city of Denver 
to control its own local affairs. Denver, therefore, comes within 
the judicial recall amendment, permitting the citizens of Denver 
by a majority vote to recall a Supreme Court decision involving 
the enforcibility of a city charter provision as against the state 
constitution. That constitution provides for prohibition through- 
out the state. The “Wets” are in a majority in the city of 
Denver; and in the contest which is now on between the “ Wets ” 
and “ Drys” of Denver, the Supreme Court of the state will 
probably hold the constitutional state-wide prohibition clause to 
apply to Denver, whereupon the “ Wets,” within the city, will 
invoke the decision recall and by submitting such decision of the 
Supreme Court to the electors of the city will doubtless bring 
about its reversal. Many prohibitionists have heretofore strenu- 
ously advocated the judicial decision recall as adopted in 1912. 
They now see that it may result in at least a partial failure in 
Colorado of the prohibition movement; and that the idea of local 
option has been established, net only with reference to the liquor 
question, but also with reference to the question of the enforci- 
bility of the decisions of the highest court of the state. 

In Nevada the movement for judicial recall has been turned 
into a movement to revoke recall of judges already adopted. 

In Illinois the situation is summarized in the statement of a 
legislator who was formerly in favor of judicial recall, but who 
now says, “ We have got done doing that sort of thing.” 

From Montana we hear that the matter was not mentioned in 
the recent state legislative assembly; “and were it not for the 
ravings of disgruntled Socialists it would die a natural death.” 

In New York it is reported “ that owing to the militant atti- 
tude of the State Bar Association upon the subject, and the high 
standing of its members, who have presented a united front in 
opposition to this destructive vagary, such demand as heretofore 
4° existed for it in the State of New York is practically dead.” The 
lawyers there have united in denouncing judicial recall as “a 
measure designed and used by aspiring and unscrupulous dema- 
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gogues.” While the present constitutional convention in New 
York invites the suggestion of many vagaries, there seems to be 
no disposition seriously to propose any form of judicial recall ; 
and, considering the make-up of the convention, it may be 
expected that such proposal will not meet anything but over- 
whelming defeat. 

Without mentioning other states in detail, the conclusion seems 
to be unanimous that there is now less than ever before probabil- 
ity of the further extension in this country of this fallacy; and 
that in the states where it has been adopted the general sentiment 
has turned in favor of a movement to rid the state constitutions of 
this experimental excrescence which has been grafted upon them. 
This change is exemplified in a report that comes from Con- 
necticut where it is said “ that the supporters of the judicial recall 
in any form are so few that it is difficult to find them with a 
microscope, except one or two of the leaders of the Progressive 
Party, and they are so mum about it that it would seem as if they 
had forgotten there was ever such an issue.” From Kentucky: 
“T believe judicial recall is dead. I believe interest in it has 
waned enormously, and that it is no longer popular. I believe it 
is thoroughly discredited. Inasmuch, therefore, as the people 
have been thinking on the question, and especially as they have 
begun to lean against it, I hope that it is the oy» tune time to 
improve judicial tenure,” and from West Virginia where it is 
said that criticism of the courts has not yet led to the demand for 
radical change of judicial recall, but for less drastic remedies. 

The report from Missouri seems to summarize the present 
situation throughout the country. There it is reported that in the 
legislature of this year no legislation was had, and no attempt was 
made at legislation, in favor of judicial recall: “The agitation 
for this measure is not only subsiding, but a very decided opposi- 
tion to it has set in. The country is now on the road to have 
normal conditions restored and without renewed disturbance, 
unless the old time reactionaries, pure and simple, become over- 
confident and invite renewed disturbance.” 

It would be misleading to characterize the judicial recall move- 
ment as safely dead. It is down and out in the sense that a 
contestant is down and is taking the count. For some time yet 











RR TA EEE GI 














Ewe 


SIE 


eh IRIEL: 
ee, 








Reports of Committees 281 





there will be constant danger that neglect of the situation may 
find us suddenly confronted with a revived antagonist. This 
Association should not withhold any necessary means of safe- 
guarding the situation. 


POSSIBILITIES OF REVIVAL. 


The persistence of this fallacy presents many possibilities of 
its revival, in one form or another. Within the past year the 
American Judicature Society has in the course of its work “ to 
promote the efficient administration of justice,” issued a bulletin 
which treats of proposed reforms in the organization of the 
courts. It proposes the abolition of the elective system of judges, 
and then, as a sop to the lingering predilection in favor of 
judicial recall, it is proposed to add to the present method of 
retirement of judges through impeachment, not only the right of 
removal upon charges made and adjudicated by the state legis- 
lature and by a judicial council, but also the retirement by a 
fourth method. By this fourth method it is proposed to sub- 
mit to the electorate at certain intervals of time the proposi- 
tion, “ shall ----——— (naming the judge) be continued in 
office?” If the vote is in the affirmative the judge remains in 
office. If in the negative, then the judge goes out of office and the 
vacancy is filled by appointment as in the case of original selec- 
tion. It is argued that this last proposition is not in reality a 
judicial recall and that it simply preserves the present periodic 
power of retirement, existing under the elective system, at the 
same time that it eliminates many of the objectionable features of 
that system. It is quite probable that sooner or later the Ameri- 
can Bar Association will be asked to approve such a proposition. 
That such a measure should be proposed by any society whose 
active members comprise well-known lawyers, is significant of 
the extent to which the judicial recall fallacy has taken hold. It 
shows that judicial recall is dead only in spots. This proposition 
bows too much to the enemy. It prescribes a poison in modified 
regular doses for the purpose of curing those who have become 
addicted in a dangerous degree to a vicious narcotic. It is a 
remedial tapering off, a sort of conciliatory concession, under the 
guise of a remedy, to a vicious appetite which had temporarily 
seized upon the electorate. Logically, it is impossible; and we 
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trust that the American Bar Association will not be caught in a 
proposition to remedy the organization of the courts by the dis- 
organization of constitutional government involved in any meas- 
ure which gives over to the electorate the arbitrary power to 
retire a judge during the term of office for which he has been 
elected or appointed. 


BIBLIOGRAPHY. 


Important discussions, which do not appear in the former 
bibliographies of the committee, include the following : 


AFFIRMATIVE, 


“Some Myths of the Law,” by Walter Clark, Michigan Law 
Review, November, 1914. 


NEGATIVE, 

“ Responsibility of the Lawyer,” by John M. Zane, address before 
the graduating class of the John Marshall Law School, 
Chicago, June 27, 1914. 

“ Vote ‘ No (X)’ on the Proposal (No. 10) an Amendment to 
Article Seven (7) of the Constitution Providing for the 
Recall of Public Officials; to be submitted at the next Gen- 
eral Election,” by Harvey 8S. Hoshour of Duluth, Minnesota, 
and Arthur O. Lee of Madison, Minnesota, being the first 
prize arguments in two prize contests, (1) for students of the 
Minnesota law schools, and (2) for students of Minnesota 
high schools, against the Recall of Judges. These arguments 
were widely published and distributed in a successful cam- 
paign against the adoption of the constitutional amendment 
for the recall of public officials, including judges, proposed 
by the Minnesota Legislature of 1913, for adoption at the 
general state election in November, 1914. 

Report of the New York State Bar Association Committee on 
the Duty of Courts to Refuse to Execute Statutes in Con- 
travention of the Fundamental Law, presented January 22 
and 23, 1915. 

“The Citizen and the Constitution,” by Alton B. Parker, 23 Yale 
Law Journal 631, June, 1914. 

“Lord Mansfield: An Example to Those Who Would Under- 
mine the Independence of the Judiciary,” by Harrison J. 
Conant, Green Bag, September, 1914. 

“The Evolution of the Independence of the Judiciary.” Presi- 
dential address by Hampton L. Carson, before the Pennsyl- 

vania Bar Association, June 30, 1914. 
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During the year the Chairman of this committee has made the 
following addresses : 

“The Lawlessness of the Judicial Recall,” address before South 
Dakota State Bar Association, at Pierre, 8. D., January 14, 
1915. 

“The Lawyer as Amicus Curie,” address before graduating class 
of John Marshall Law School at Chicago, Illinois, June 22, 
1915. 


RECOMMENDATIONS. 


We recommend that the American Bar Association maintain 
its organized opposition to judicial recall; and that the work of 
its committee be continued. 


Respectfully submitted, 


Roms G. Brown, Minneapolis, Minn., Chairman, 
LAWRENCE Cooper, Huntsville, Ala., 

Everett E. E.uinwoon, Bisbee, Ariz., 

(GrorGe B. Rose, Little Rock, Ark., 

Curtis H. Linney, San Francisco, Cal., 

FrANK FE. Gove, Denver, Col., 

Witi1aAmM Brosmitn, Hartford, Conn., 

Witiarp Sautssury, Wilmington, Del., 
CLARENCE R. Witson, Washington, D. C., 
Wiii1Am A. Brount, Pensacola, Fla., 
ALEXANDER R. LAwtTon, Savannah, Ga., 

Davin L. Wrrutneron, Honolulu, Hawaii, 
James H. Hawtry, Boise, Idaho, 

1EORGE 'T’. Paces, Peoria, III., 

Samuex O. Pickens, Indianapolis, Ind., 

E. M. Carr, Manchester, Iowa, 

CHARLES Bioop Smirn, Topeka, Kans,. 
EpmunpD F. Trasug, Louisville, Ky., 

Epwin T. Merrick, New ‘Orleans, La., 

Witrorp G. CHAPMAN, Portland, Me., 

WituraM L. Marsury, Baltimore, Md., 
JEREMIAH SMITH, JR., Boston, Mass., 
Cyrenius P. Biack, Lansing, Mich., 
James 8. Sexton, Hazlehurst, Miss., 
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CHARLES NaGEL, St. Louis, Mo., 

D. Gay Stivers, Butte, Mont., 

WiiuiAmM D. McHuau, Omaha, Neb., 

Hucu H. Brown, Tonopah, Nev., 

JAMES SCHOULER, Intervale, N. H., 

RicHarpD V. LinpaBury, Newark, N. J., 
WitiraM C. Ret, Roswell, N. M., 

A. T. CLEARWATER, Kingston, N. Y., 

Harry SKINNER, Greenville, N. C., 

Harrison A. Bronson, Grand Forks, N. D., 
CuaArLEs B. Wisy, Cincinnati, Ohio, 

JAMES R. Keaton, Oklahoma City, Okla., 
Frepertck V. HotmMAN, Portland, Ore., 
Ropney A. Mercur, Towanda, Pa., 

MaNvEL Ropricuez-Serra, San Juan, P. R., 
Tuomas A. JENCKES, Providence, R. L., 

P. Atston WILLcox, Florence, S. C., 

U.S. G. Cuerrry, Sioux Falls, 8. D., 

JOHN B. Kreswe, Nashville, Tenn., 

RosBert G. STREET, Galveston, Tex., 

Epwarp B. Critcutow, Salt Lake City, Utah, 
GrorGce B. Youne, Newport, Vt., j 
Eppa Henton, Jr., Richmond, Va., 
CHARLES E. SHEPARD, Seattle, Wash., 
D. J. F. Strotuer, Welch, W. Va., 
Burr W. Jones, Madison, Wis., 
Joun W. Lacy, Cheyenne, Wyo. 


See 
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REPORT 
OF THE 
COMMITTEE ON JURISPRUDENCE AND LAW REFORM. 


(To be presented at the meeting of the American Bar Association, 
at Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 

Your Committee on Jurisprudence and Law Reform would 
respectfully beg leave to submit their report as follows: 

There were referred to the committee for consideration and 
report three separate matters, viz.: 

1. The matter of the protection of aliens, etc., referred to 
in the annual address of President Taft delivered at Wash- 
ington in October, 1914, and concretely presented by House 
Bill No. 21073, 

“ For the Better Protection of Aliens and for the Enforce- 
ment of their Treaty Rights,” introduced at the 3d session 
of the 63d Congress, January 20, 1915, by the Hon. Richard 
Bartholdt, M. C. 


2. The matter of interest upon claims and judgments 
against the United States as presented by Senate Bill No. 
4924 of the 62d Congress and more especially by Senate Bill 
No. 2274 presented at the 1st session of the 63d Congress on 
May 22, 1913, to amend Section 177 of the Judicial Code. 


3. A Bill to regulate expert testimony presented by the 
Committee on Insanity and Criminal Responsibility to the 
American Institute of Criminal Law and Criminology, 
October 22, 1914, and unanimously approved by the Insti- 
tute. 


With respect to these several matters we beg to report and 
recommend as follows: 

1. As to No. 1, supra, we recommend the approval of the pro- 
posed bill with the following changes: 

In section 1 strike out the words, 


“The aliens whose rights are affected may be joined as com- 
plainants with the United States in such equitable proceeding.” 
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In section 2 strike out the words, 
“and the consent of such citizen or subject of a foreign country, 
party defendant.” 

In section 3 strike out the word “ like ” so that the phrase shall 
read, 


“shall constitute a crime against the peace and dignity of the 
United States, etc,” 

in lieu and instead of 

“ shall constitute a like crime, etc.” 

We believe that whenever a matter is of sufficient importance 
to justify the President in directing action to be taken by the 
Attorney-General, the United States and the United States alone 
should be the complaining party, and its action should in no 
wise be complicated by the consent or non-consent of any other 
person whomsoever. 


2. As to No. 2, supra, we base our recommendation on Senate 
Bill No. 2274. We recommend that the words, 


“a judgment for the claimant shall include interest at 6 per 
cent per annum from the time the debt was due and payable, and 
in all other judgments against the United States the court shall 
include interest at the same rate as an element in the damages 
awarded if necessary fully to compensate the claimant,” 

be omitted, and in lieu thereof the following words be substituted, 
“the court shall in its discretion allow interest at a rate not less 
than 3 nor more than 4 per cent per annum from the time 
when in its judgment payment has been unjustly withheld.” 

The United States on its bonded indebtedness pays interest 
at the rate of 2, 3 and 4 per cent only and it ought not to be 
penalized by the acts or omissions of some careless, negligent or 
incompetent official. 

Persons about to contract with the government may protect 
themselves in their contracts providing the amounts that they are 
to receive, and persons having claims that do not arise out of 
express contracts should be content with receiving a rate of 
interest that the United States accords to other parties con- 
tracting with it. 


3. As to No. 3, supra, with some measure of hesitation we 
recommend the approval of the Keedy Bill except that, in lieu of 
section 3, we recommend a section as follows: 
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“Src. 3. Commitment to Hospttal.—Whenever in the trial of 
a criminal case, the accused pleads insanity as a defence, he shall 
be required to state in his pleading whether he claims that the 
malady is continuous and permanent or whether it is a temporary 
attack which has passed off at the time of the pleading. If the 
defence relied on is a continuing and permanent malady and if 
the existence of this malady becomes an issue in the case, the 
judge of the court before which the accused is to be tried or is 
being tried shall commit the accused to the state hospital for the 
insane or other appropriate hospital to be detained there until 
further order of the court.” 

Great complaint and in many instances justifiable complaint 
has been made in this Association of the intolerable—not to say 
criminal—* third degree ” processes of police authorities. 

Wé are unwilling to commit this Association to anything that 
even remotely resembles them. 

Under such a commital it is reasonably certain that the con- 
duct, manner, etc., of the accused will be sufficiently “ observed.” 
He will be segregated from his family, friends and counsel and 
it is difficult to say that he is not required to be a witness against 
himself—contrary to all constitutional safeguards. 

In an attempt to relieve from what is considered to be an evil 
we think that this Association should ponder well and hesitate 
long before it gives its assent to what may prove to be a greater 
evil. 

We return herewith as a part of this report copies of the several 
bills to which reference is herein made. 

Respectfully submitted, 
Wituram A. KetrcHam, Chairman, 
CHARLES CLAFLIN ALLEN. 
WituiaM L, PuTNnam. 
JERRY B. SULLIVAN. 


IN THE HOUSE OF REPRESENTATIVES. 
JANUARY 20, 1915. 


Mr. Bartholdt introduced the following bill; which was re- 
ferred to the Committee on the Judiciary and ordered to be 
printed : 
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A BILL 


For THE BETTER PROTECTION OF ALIENS AND FOR THE ENFORCE- 
MENT OF THEIR TREATY RIGHTS. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
President of the United States be authorized to direct the 
Attorney-General, in the name and behalf of the United States, 
to file a bill in equity in the proper district court of the United 
States against any person or persons threatening to violate the 
rights of a citizen or subject of a foreign country secured to such 
citizen or subject by treaty between the United States and such 
foreign country; and that this provision shall apply to acts 
threatened by state officers under the alleged justification of a 
law of the legislature of the state in which such acts are to be 
committed. [The aliens whose rights are affected may be joined 
as complainants with the United States in such equitable pro- 
ceeding |* and jurisdiction is hereby given to the proper district 
courts to maintain such action. The costs in such case, if 
awarded [against the complainant and] the United States, shall 
be paid by order of the Secretary of State out of the contingent 
fund of the State Department. 

Src. 2. That whenever an action, civil or criminal, is brought 
in a state court against a citizen or subject of a foreign country 
to enforce an act passed by the legislature of such state, which is 
deemed by the President to violate the rights of such citizen or 
subject of a foreign country, secured to him by treaty between 
the United States and such foreign country, it shall be lawful for 
the Attorney-General of the United States, on behalf and in the 
name of the United States [and with the consent of such 
citizen or subject of a foreign country, party defendant],* at any 
time before a hearing or trial upon the merits in such state court, 
to file an intervening petition for removal of said cause to the 
proper district court of the United States. 

Upon the filing of such petition removal shall take place in 
accordance with the procedure in other cases for which removal is 
provided in the statutes of the United States, so far as the same is 
applicable, except that the Attorney-General shall not be required 
to file a bond for costs. The district court of the United States is 
hereby authorized to make an order for costs against the United 
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States in case the cause shall prove to have been improperly 
removed, to be paid by the Secretary of State, as in section 1 of 
this act. Upon the filing in the proper district court of the 
United States the cause shall duly proceed to trial, and the United 
States as intervenor shall be permitted to submit evidence and to 
be heard by counsel duly authorized, and the cause shall accord- 
ingly proceed to judgment, and shall be subject to review as other 
cases arising under the laws and Constitution of the United 
States. 

Src. 3. That any act committed in any state or territory of 
the United States in violation of the rights of a citizen or subject 
of a foreign country, secured to such citizen or subject by treaty 
between the United States and such foreign country, which act 
constitutes a crime under the laws of such state or territory, shall 
constitute a [like] crime against the peace and dignity of the 
United States, punishable in like manner as in the courts of said 
state or territory, and within the period limited by the laws of 
such state or territory, and may be prosecuted in the courts of 
the United States, and, upon conviction, the sentence executed 
in like manner as sentences upon convictions for crimes under the 
laws of the United States.* 


Sec. 4. That the President of the United States is hereby 
expressly authorized to use the marshals of the United States and 
their deputies to maintain the peace of the United States when 
violated by the commission of such acts as are denounced in the 
preceding section ; and should, in his judgment, the circumstances 
demand it, he is empowered to use the army and the navy for the 
same purpose. 


* Changes recommended by the committee: 

In section 1 strike out the words, 

“The aliens whose rights are affected may be joined as com- 
plainants with the United States in such equitable proceeding.” 

In section 2 strike out the words, 
“and the consent of such citizen or subject of a foreign country, 
party defendant.” 

In section 3 strike out the word “like” so that the phrase shall 
read, 
“shall constitute a crime against the peace and dignity of the 
United States, etc.,” 
in lieu and instead of 


“shall constitute a like crime, etc.” (See Report, supra.) 
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IN THE SENATE OF THE UNITED STATES. 
May 22, 1913. 


Mr. McCumber introduced the following bill; which was read 
twice and referred to the Committee on the Judiciary : 


A BILL 


To AMEND SECTION ONE HUNDRED AND SEVENTY-SEVEN OF 
THE JUDICIAL CODE. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That in an 
action against the United States to recover a liquidated debt [a 
judgment for the claimant shall include interest at 6 per centum 
from the time the debt was due and payable, and in all other 
judgments against the United States the court shall include 
interest at the same rate as an element in the damages awarded if 
necessary fully to compensate the claimant].¢ All judgments 
against the United States shall bear interest at the rate of 4 per 
centum from the date of such judgment until payment of the 
same. 

A BILL 
To RecuLate Expert Testimony. 

SecTIon 1. Summoning of Witnesses by Court.—Where the 
existence of mental disease or derangement on the part of any 
person becomes an issue in the trial of a case, the judge of the 
trial court may summon one or more disinterested qualified ex- 
perts, not exceeding three, to testify at the trial. In case the 
judge shall issue the summons before the trial is begun, he shall 
notify counsel for both parties of the witnesses so summoned. 
Upon the trial of the case, the witnesses summoned by the court 


7 The committee recommend that the words “a judgment for 
the claimant shall include interest at 6 per cent per annum from 
the time the debt was due and payable, and in all other judgments 
against the United States the court shall include interest at the 
same rate as an element in the damages awarded if necessary fully 
to compensate the claimant,” 
be omitted, and in lieu thereof the following words be substituted, 
“the court shall in its discretion allow interest at a rate not less 
than 3 nor more than 4 per cent per annum from the time when in 
its judgment payment has been unjustly withheld.” (See Report, 
supra.) 
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may be cross-examined by counsel for both parties in the case. 
Such summoning of witnesses by the court shall not preclude 
either party from using other expert witnesses at the trial. 

Src. 2. Hxamination of Accused by State’s Witness.—In 
criminal cases, no testimony regarding the mental condition of 
the accused shall be received from witnesses summoned by the 
accused until the expert witnesses summoned by the prosecution 
have been given an opportunity to examine the accused. 

Src. 3. Commitment to the Hospital [for Observation |.— 
(Whenever in the trial of a criminal case the existence of mental 
disease on the part of the accused, either at the time of the trial 
or at the time of the commission of the alleged wrongful act, 
becomes an issue in the case, the judge of the court before which 
the accused is to be tried or is being tried shall commit the accused 
to the state hospital for the insane, to be detained there for 
purposes of observation, until further order of court. The court 
shall direct the superintendent of the hospital to permit all the 
expert witnesses, summoned in the case to have free access to the 
accused for purposes of observation. The court may also direct 
the chief physician of the hospital to prepare a report regarding 
the mental condition of the accused. This report may be intro- 
duced in evidence at the trial under the oath of said chief 
physician, who may be cross-examined regarding the report by 
counsel for both sides.) { 

Src. 4. Written Report by Witness.—Kach expert witness may 
prepare a written report upon the mental condition of the person 
in question, and such report may be read by the witness at the 
trial. If the witness presenting the report was called by one of 
the opposing parties, he may be cross-examined regarding his 
report by counsel for the other party. If the witness was sum- 


{Substitute section recommended by the committee to take the 
place of Sec. 3 in original bill: 

“Sec. 3. Commitment to Hospital—Whenever in the trial of 
a criminal case, the accused pleads insanity as a defence, he shall 
be required to state in his pleading whether he claims that the 
malady is continuous and permanent or whether it is a temporary. 
attack which has passed off at the time of the pleading. If the 
defence relied on is a continuing and permanent malady and if 
the existence of this malady becomes an issue in the case, the 
judge of the court before which the accused is to be tried or is 
being tried shall commit the accused to the state hospital for the 
insane or other appropriate hospital to be detained there until 
further order of the court.” (See Report, supra.) 
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moned by the court, he may be cross-examined regarding his 
report by counsel for both parties. 

Src. 5. Consultation of Witnesses—Where expert witnesses 
have examined the person whose mental condition is an elernent 
in the case, they may consult before testifying, with or without 
the direction of the court, and may prepare a joint report to be 
introduced at the trial. 
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REPORT 


OF THE 


SPECIAL COMMITTEE ON LEGISLATIVE DRAFTING. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 

The inaptness, confusion and obscurity of our legislation by 
nation and state is a subject which has been much referred to in 
addresses before your Association. Such criticisms have but re- 
flected a feeling shared by practically all members of the Bar 
and the public generally, that the draftsmanship of much of our 
statutory law is poor. In your appointment of this Special Com- 
mittee on Legislative Drafting, your Association recognized the 
fact that the Bar of the United States as organized in your 
Association should, if possible, not only call attention to the 
evils resulting from confused and poorly drawn statutes, but 
should also help to correct the evil by positive suggestion and 
constructive action. 

The object of our committee is, as we understand it, to pro- 
mote scientific legislative drafting. With the political, economic 
or social policy to be expressed by Congress or state legislatures 
we have nothing to do. Our business is to strive to impress on 
the members of the Bar, on legislatures, and the people generally, 
the fact that, given a definite policy to be effected, the proper 
arrangement and wording of the statute so that the intent may be 
clear and needless litigation and confusion avoided is a distinct 
art governed by scientific rules capable of definite expression. It 
is also our duty to point out to your Association how it may assist 
in improving what we may call the technic of our statutory law. 

In our first report, that of 1913, we stated that our investiga- 
tions convinced us that legislative reference and drafting depart- 
ments conducted oa proper lines provided efficient agencies to 
furnish legislatures with scientific and expert assistance in the 
drafting of legislation. As a result of our report your Associa- 
tion passed a resolution urging the formation, in connection with 
Congress and the various state legislatures, of official legislative 
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reference and drafting bureaus. Last year we were able to state 
that since the publication of our report of 1913 such official 
agencies had been created in four additional states, while Con- 
gress had appropriated $25,000 for legislative reference work 
under the direction of the Librarian of Congress, and the sum- 
mary of existing state laws relating to legislative drafting and 
similar agencies, published as Appendix C of our 1914 report, 
showed that 22 states had already adopted some such agency. 

Unfortunately the early date at which it is necessary to submit 
this report makes it impossible for us to append hereto, as we 
were able to do last year, an account of the action taken by state 
legislatures in relation to legislative drafting and reference 
bureaus and similar agencies during their recent sessions. Dur- 
ing the year, however, your committee communicated with the 
directors of the various official drafting bureaus and similar 
agencies, asking them to let us have a short synopsis of their 
work, together with any observations which they might care to 
make in regard to the organization of their bureaus, and sugges- 
tions for further development which they might believe would be 
of interest to your Association. Your committee has arranged 
in Appendix C (infra) the replies received. We also reprint 
(see Appendix D) that portion of the report of the Joint Special 
Committee on Legislative Procedure of the Massachusetts Senate 
and House of Representatives recommending “ the establishment 
uf a new office to be called ‘ clerk of committee’ to be an expert 
upon drafting legislation and to have charge of the detail of 
committee work,” because it contains an excellent statement of 
the necessity for official expert assistance in the drafting of legis- 
lation, and also makes certain suggestions in regard to the organi- 
zation and work of such official agencies, which are, we believe, 
worthy of consideration. 

It is often asked whether an official drafting agency can be an 
impartial instrument to assist legislatures, committees and execu- 
tive officials in preparing bills for submission to the legislature, 
irrespective of their political connections, of the purposes of the 
legislation, or the ends desired to be accomplished? Anyone at 
all familiar with the actual operation of existing drafting and 
legislative bureaus knows that the services of the expert drafts- 
man connected with such bureaus can be secured by anyone 
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entitled to such services, irrespective of his political connec- 
tions or the policy to be expressed in the act which they desire 
drawn. That an employee of such a bureau should attempt to 
promote legislation is, of course, conceivable. But the remedy 
is always self-acting. A drafting bureau, the members of which 
would so far forget their duties as to seek to promote legislation, 
must quickly lose public confidence. This fact and the fact that 
those engaged in the work rapidly acquire, even if they do not 
possess at the start, a professional code of ethics which regards 
the promotion of legislation as the one cardinal sin, form a great 
practical safeguard against any abuse on the part of the members 
of an official drafting bureau of their position as expert advisers 
in the technic of legislative drafting. 

Your committee also addressed a letter to the secretaries of the 
different Bar associations, asking them what, if any, assistance 
their association furnished members of the legislature or others 
in the drafting of bills. Almost all the replies received were of 
a negative character. To this, however, there was a notable 
exception, namely: the action taken by the Nevada Bar Associa- 
tion. At the annual session of that association held in November, 
1914, Mr. Hugh H. Brown made a report upon the work of this 
committee, and also on the establishment of legislative drafting 
and reference bureaus by different states. The result of his 
report was an appropriation of money by the Nevada Bar Asso- 
ciation for the purpose of creating an unofficial and voluntary 
legislative drafting and reference bureau to assist the Nevada 
legislature. Mr. Brown, in his letter to the committee, states: 

“The State Bar Association proceeded along these lines: (a) 
In order that the service might be at the disposal of the legisla- 
ture throughout the entire session, and without waiting for a 
tardy enactment on the part of the legislature itself, creating a 
statutory bureau; and (b) because we felt that a practical 
demonstration of the efficiency of such a service would be a 
stronger argument in favor of a statutory enactment than any 
campaign of solicitation or education we might project.” 

Your committee has recently received a further report from 
Mr. Brown on the work of the voluntary bureau thus established 
during the recent session of the Nevada legislature, in which he 
states that the work of the unofficial bureau created a favorable 
impression and that the Nevada Association believes that they 
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have laid “a good foundation for the establishment by the next 
session of the legislature of an official bureau. Many of the 
legislators avail themselves of the unofficial bureau.” 

The promotion of legislative drafting and reference bureaus 
is but one of several ways in which your Association can promote 
scientific draftsmanship of our statutory law. In our report to 
your Association in 1913 we pointed out that there is no book 
written in the English language, in the light of administrative 
and judicial experience, on legal ways and means by which a 
given legislative policy can best be rendered effective. Until such 
a work exists the task of anyone who seeks to draft a statute will 
remain one of great difficulty, though he may have a clear con- 
ception of the policy he desires to have carried out. We believe, 
and we so expressed ourselves in the report referred to, that the 
most practical way in which this Association can do its part to 
promote scientific legislative draftsmanship is to help create a 
legislative manual containing a collection of directions or sug- 
gestions to draftsmen, and model clauses for constantly recurring 
statutory provisions. We also submitted as Appendix C of the 
1913 report, a tentative draft of the contents of such a manual. 
As a result of our recommendation a resolution was passed by 
your Association directing this committee to prepare for sub- 
mission to the Association, if further investigation should show 
such preparation to be practical, a legislative manual containing 
suggestions for drafting laws. 

Last year, in connection with our report, we submitted as 
Appendix A and B tentative drafts of portions of the text of the 
manual on legislative drafting covering, “The Language and 
Arrangement of Statutes ” (Appendix C, report of 1914), and 
“ Provisions for Adoptive Acts” (Appendix B, report of 1914). 
The tentative text so submitted demonstrated the possibility of 
creating such a manual, as well as its usefulness, and your Asso- 
ciation adopted a resolution directing us to prepare for sub- 
mission to this Association a manual of legislative drafting. In 
accordance with this direction we submit this year tentative 
drafts of portions of the proposed text covering “ Administrative 
Regulations” (see Appendix A), and “ Penalties” (see Ap- 
pendix B). 
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The work on the proposed manual can from its very nature be 
done only by those who have had experience in the practical 
problems dealt with in the text, and given thought and study to 
their solution. Under the most favorable conditions it will 
necessarily take several years to complete the text. Only when 
all the parts are completed and revised will your committee be 
in a position to ask your Association to give the work the stamp 
of your official approval. The chief value of the publication in 
your annual reports of the parts tentatively completed, aside 
from the fact that use is already being made of them by those 
charged with the duty of drafting statutes, is the fact that it 
affords an opportunity to members of your Association and others 
to submit to the committee criticisms and suggestions. Your 
committee is especially anxious to emphasize the fact that such 
criticisms and suggestions are earnestly invited. 

In a resolution adopted by your Association in 1913 we were 
especially directed “to report what, if any, changes in existing 
legislative procedure, or procedure in connection with the opera- 
tion of the initiative will tend to the improvement of our 
statutory law.” Last year we were obliged to report: “The 
time occupied in the task of preparing (the tentative chapters 
of the manual on legislative drafting submitted) has been so 
great as to prevent the members of your committee undertaking a 
.... Study .... of the initiative” This year your com- 
mittee was informed that Mr. William A. Schnader, of the Phila- 
delphia Bar, had made an elaborate study of the practical opera- 
tion of the initiative in the states which have adopted that sys- 
tem of legislation. Your committee requested Mr. Schnader to 
give to the committee any suggestions which he might have for 
the improvement of the draftsmanship of initiative laws of the 
Constitutional Amendments. Mr. Schnader kindly complied 
with our request. It is his opinion that there are but two feasible 
ways for improving the draftsmanship of initiative laws and 
amendments: 

First: That the indirect system of initiating laws and amend- 
ments should be established requiring both laws and amendments 
to go to the legislature before submission to the voters. 

Second: That any state machinery now authorized to assist 
the legislature in drafting measures be required to extend its aid 
to those who desire to use the initiative, and that as the drafting 
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of legislative measures is aided and safeguarded by the extension 
of the duties and powers of legislative drafting bureaus, the same 
aids and safeguards should be applied to measures proposed under 
the initiative. 

The reasons for these recommendations are set forth in his 
letter which we submit herewith as Appendix E. 

The subject is one of increasing importance and Mr. 
Schnader’s recommendations are entitled to careful considera- 
tion. We are not, however, as yet in a position to make to your 
Association any definite recommendations on the subject. 

Your committee recommends the adoption of the following 
resolution : 

“ Resolved, That the Special Committee on Legislative Draft- 
ing be continued and directed to continue to prepare for sub- 
mission to this Association a legislative manual which will con- 
tain a collection of directions, or suggestions, for drafting laws, 
and model clauses for constantly recurring provisions and prob- 
lems, and the committee is hereby authorized to co-operate for 
the purpose with other organizations and individuals; and the 
committee is further authorized to continue any research perti- 
nent to the improvement of the form of our statutory law and 
report the results of its investigations to this Association.” 

Respectfully submitted, 
Wit.iaAmM Draper Lewis, Chairman, 
Henry C. Hatt, 
Tomas I. ParRKINSON, 
Ernst Freunp, 
JAmEs D. ANDREWS, 
J. Maynew WAINWRIGHT, 
JosepH N. TEAL. 


APPENDIX A. 
TENTATIVE TEXT OF MANUAL FOR LEGISLATIVE 
DRAFTING. 
Topic: ADMINISTRATIVE REGULATIONS. 
I. IN GENERAL. 
1. Practice oF DELEGATION. 


It is inevitable that administrative authorities should have 
power to make rules for certain purposes or under certain cir- 
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cumstances, and an express power to make rules is not uncom- 
monly conferred upon them by American statutes. 

The practice involves the question of the constitutional validity 
of the delegation of legislative power. It is conceded that there 
are limits to the extent to which such power may be delegated, 
but the limits have never been clearly defined; nor is there any 
generally accepted or easily applicable criterion to distinguish 
between administrative and legislative rules. 

Nearly all cases in which there has been held to be an un- 
constitutional delegation of legislative power, are cases in which 
the operation or effect of some statutory provision has been made 
to depend upon an act of unregulated administrative discretion ; 
cases in which the delegation of a power to make rules and regu- 
lations has been held to be unconstitutional have been very rare, 
the most conspicuous being those in which the legislature under- 
took to leave it to the insurance commissioner to prepare standard 
forms of insurance policies which were to be used exclusively 
(O’Neill vs. Insurance Co., 166 Pa. St. 72; Dowling vs. Insur- 
ance Co., 92 Wis. 63) ; the decision in California holding invalid 
the power given to the state viticulturist to make rules against 
the introduction and spread of vine diseases (Ex. p. Cox 63 Cal. 
21) is against the strong current of authority (Butterfield vs. 
Stranahan, 192 U. 8S. 470; Hurst vs. Warner, 102 Mich. 238; 
Peo. vs. Van der Carr, 175 N. Y. 440; Isenhour vs. State, 157 
Ind. 517; People vs. Tait. 261 Ill. 197) ; the statement in Tug- 
man vs. Chicago, 78 Lil. 405, that powers of regulation should be 
delegated only to elected officers was merely a dictum. 

The present tendency seems to be to recognize the validity of 
rule making powers to a very considerable extent, and probably 
experience alone can show to what lengths the legislature may or 
should justly go. 

It will aid draftsmen to know the extent of the practice in the 
past, the forms in which the power has been granted, and the 
limitations and safeguards by which the exercise of the power 
has been surrounded. 

It would on the other hand,-at the present time be neither 
practicable nor desirable to define by constitutional provision the 
permissible scope of administrative regulation. It would be 
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impossible to devise a formula adequately expressing the proper 
limits of delegation.’ 

A very liberal and indiscriminate delegation of powers of 
regulation is undesirable, because it leads to diffuseness and 
uncertainty of the written law. 

The observations in Mr. Winthrop’s treatise on Military Law 
Regarding the Army Regulations are pertinent in this respect 


(Vol. I, p. 34): 


“To the student, as well as in practice, army regulations are 
the most unsatisfactory element of our written military law. 
Presented in connection with statutes from which they are some- 
times imperfectly discriminated; not unfrequently themselves 
partaking of the character of legislation and thus of doubtful 
validity; and fatally subject, as we have seen, to constant and 
repeated modification, their effect too often is to embarrass and 
mislead where they should, assure and facilitate. To render 
them entirely useful, they should in the opinion of the author, be 
reduced to the smallest available bulk ; all that are really statutes 
and all that are of a legislative quality should be eliminated; 
only those should be included that are purely general, those 
relating to the business of the staff corps being left to be estab- 
lished by the heads of the same, subject to the approval of the 
President; and the authority to amend should be most rarely 
exercised.” 

Whatever therefore the rule of constitutionality, it is im- 
portant to bear in mind, that the practice of American legislation 
in the past has been conservative, and that a similar conservative 
spirit is manifest in the judicial construction of delegated powers. 

The English practice is equally conservative, while in Germany 
and France there seems to be a greater inclination to leave the 
enumeration or specification of matters falling within some 
principle to administrative regulation. 

Thus the German Weights and Measures Act of May 30, 1908, 
is a brief measure leaving it to an Imperial Commission to see to 


1In a recent case, Interst. Com. Commission vs. Goodrich Co., 224 
U. S. 194, 214, 1912, the U. S. Supreme Court uses the following 
language: 

“The Congress may not delegate its purely legislative powers to a 
commission, but having laid down.the general rules of action under 
which a commission shall proceed, it may require of that commission 
the application of such rules to particular situations and the investi- 
gation of facts, with a view to making orders in a particular matter 
within the rules laid down by the Congress.” 
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uniformity of standardization and to determine the conditions 
of certification, and the Commission thereupon issued a code con- 
sisting of 151 sections. 

Again the German Pure Food Act of 1879 authorizes regula- 
tions prohibiting designated methods of preparation, preservation 
or packing, or prohibiting the sale of food of designated quality 
or under misleading designations, or prohibiting the sale of 
animals for slaughter or of food from animals where the animals 
suffer from diseases specified in the regulations, or the use of 
material or dyes specified in the regulations for the manufacture 
of articles of use or consumption, or the sale of oil below a speci- 
fied grade. The act itself contains in the main only adminis- 
trative provisions while the substantive part is practically alto- 
gether left to administrative regulation. No English or American 
food legislation goes to that extent. 

A more conservative view is indicated in the Saxon Building 
Code, with regard to which an authoritative treatise says: 

“ Tt was necessary to attempt at least to express in the act the 
technical building provisions of general importance. There 
remained for executive regulation those provisions which had 
rather the character of formal requirements and official instruc- 
tions to the appropriate authorities, the easy changeability of 
which according to changing needs is unobjectionable from a 
legislative and desirable from a practical point of view.” 


2. TERMINOLOGY. 


The terms “rules” or “ regulations” are the most common 
and appropriate to designate the enactments of a rule making 
authority. 

However, sometimes the word “order” or even “ special 
order ” (confined to a particular class) is used, although it would 
be better to reserve these terms to orders of particular or indi- 
vidual application. 

The word “ordinance” is applied to enactments of the legis- 
lative bodies of municipal corporations, which in England are 
called by-laws. The latter term we apply to the rules of private 
corporations. . 
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3. Marrers APPROPRIATE TO BE DELEGATED FoR ADMINIS- 
TRATIVE REGULATION, 

The established practice indicates, at least approximately, 
under what conditions the legislature is justified in leaving a 
matter to administrative regulation. 

The most important cases represent one of the following con- 
ditions : 

1. That the matter relates to administrative organization, and 
does not directly affect the rights of individuals outside ot that 
organization. 

2. That action must be adapted to the exigencies of abnormal 
and unforeseeable conditions (e. g., quarantine). 

3. That the matter concerns only the technical detail of a 
legislative policy sufficiently indicated in the statute (food 
standards). 

4. That the matter is so variable according to varying condi- 
tions that it is impracticable for the legislature to foresee all 
contingencies (rates; wages). 

The most important distinction in rules and regulations is 
that between rules which impose duties and restraints upon 
persons not in the public service, and in their private dealings 
and transactions, and rules which affect only official conduct or 
private individuals in their relations and dealings with the 
public. A duty cast upon private individuals to enter into rela- 
tions with public officials (particularly a duty to report) is how- 
ever properly classed with the first category. 

The first category is generally marked by the imposition of 
penalties for violation or non-compliance. 

Procedural safeguards in making and publishing rules are 
generally only called for in connection with the first category. 


4, SAFEGUARDS IN CONNECTION WITH THE DELEGATION. 


The safeguards are of three kinds: 

(a) Indicating as far as possible the principles which are to 
be observed in framing rules and regulations. 

(b) Procedural safeguards in the preparation and enactment 
of rules, particularly publicity, notice and hearing, and appeal. 
(c) Submission to the legislature for cognizance or approval. 
These safeguards are better developed in English than in 
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American legislation, and English models may therefore be 
advantageously consulted. 


II. MATTERS DEALT WITH BY DELEGATED RULE MAKING 
POWER UNDER ESTABLISHED LEGISLATIVE PRACTICE. 


The following are the most common and conspicuous matters 
which under the established practice of American and English 
legislation are left to be dealt with by rules made by adminis- 
trative authorities. 


1. REGULATIONS CONCERNING THE PERFORMANCE OF OFFICIAL 
DuTIES BY SUBORDINATES. 


A convenient model is found in U. 8. Revised Statutes 161: 

“The head of each department is authorized to prescribe regu- 
lations not inconsistent with law, for the government of his 
department, the conduct of its officers and clerks, the distribution 
and performance of its business, and the custody, use and preser- 
vation of the records, papers and property appertaining to it.” 

A power, similar in nature, but of a much wider scope, is given 
in U. S. Revised Statutes 1752: 

“The President is authorized to prescribe such regulations, 
and make and issue such orders and instructions, not inconsistent 
with the Constitution or any law of the United States, in relation 
to the duties of all diplomatic and consular officers, the trans- 
action of their business, the rendering of accounts and returns, 
the payment of compensation, the safekeeping of the archives 
and public property in the hands of all such officers, the com- 
munication of information, and the procurement and transmis- 
sion of the products of the arts, sciences, manufactures, agri- 
culture, and commerce, from time to time, as he may think con- 
ducive to the public interest. It shall be the duty of all such 
officers to conform to such regulations, orders, and instructions.” 

A very general power to prescribe duties is also given with 
regard to the Revenue Cutter Service: 

U.S. Revised Statutes 2758: 

“'The Secretary of the Treasury may direct the performance 
of any service by the revenue vessels which in his judgment is 
necessary for the protection of the revenue.” 

U. 8. Revised Statutes 2762: 

“'The officers of revenue cutters shall perform in addition to 
the duties hereinbefore described, such other duties for the col- 
lection and security of the revenue as from time to time shall be 
directed by the Secretary of the Treasury, not contrary to law.” 
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2. REGULATIONS PRESCRIBING FoRMS TO BE OBSERVED BY THE 
PuBLic IN TRANSACTING BUSINESS WITH SOME 
OFFICE OR DEPARTMENT. 


Power to issue regulations of this kind seems to be less com- 
monly granted; thus the Postmaster-General is merely given 
authority “to instruct all persons in the postal service with 
reference to their duties,” and aside from matters of official 
routine, all regulations regarding the use of postal facilities by 
the public seem to emanate directly from the law. 

The Secretary of the Treasury is given power to “ prescribe 
forms of entries, oaths, bonds, and other papers” (251). 

A very wide power is given to the Collector of Internal 
Revenue (321) to “prepare and distribute all the instructions 
and regulations, directions, forms, blanks, stamps and other 
matters pertaining to the assessment and collection of internal 
revenue.” 

Where proceedings of a semi-judicial character are conducted 
before some official authority, a rule-making power may be given 
in the form adopted by the Interstate Commerce Act, according 
to which the Interstate Commerce Commission “ may, from time 
to time, make and amend such general rules or orders as may be 
requisite for the order and i1egulation of proceedings before it, 
including forms of notices and the service thereof (which shall 
conform, as nearly as may be, to those in use in the courts of the 
U.S.). (Interstate Commerce Act, 1887, 17.) 

For the rule-making power of administrative commissions, the 
following is a comprehensive form (Illinois Public Utilities Act, 
1913, 8): 

“The commission shall have power to adopt reasonable and 
proper rules and regulations relative to the exercise of its powers, 
and proper rules to govern its proceedings, and to regulate the 
mode and manner of all investigations and hearings, and to 
alter and amend the same.” 


‘ 


3. REGULATIONS FOR THE ORGANIZATION, RECRUITING AND 
TENURE OF THE PUBLIC OFFICIAL SERVICE, OR OF 
CERTAIN BRANCHES THEREOF. 

As distinguished from regulations of the first and second class, 
they involve important questions of policy, of governmental 
efficiency, and of official status, and are proper subjects of direct 
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statutory provision. In monarchical countries the regulating 
power, however, belongs to the executive as an inherent, and not 
a delegated, right, and through the influence of European and 
especially English precedent, there is in America a liberal dele- 
gation of power to the Chief Executive. The English influence 
is particularly noticeable in civil service legislation. The re- 
form in England took place by orders in council without par- 
liamentary interference, and the Federal Act of 1883, following 
the English model, left details of elaboration likewise to execu- 
tive rules, and that has become the common type of civil service 
legislation in America. The power of regulation covers matters 
of qualification, appointment, tenure and discipline. 

It is at least doubtful whether the power to prescribe rules for 
the government of a branch of the official service, extending 
beyond mere details, can be exercised merely by virtue of the 
possession of the chief executive authority. 

Attorney-General Cushing, in 1853 pronounced against the 
validity of the “ Naval Code” promulgated without legislative 
authority (6 Ap. Att. Gen., p. 10), and this authority is now 
supplied (U.S. R. 8. 1547). 

See on this subject also Winthrop, Military Law, Vol. I, 
pp. 20-34. 

The cwil service laws are in the United States the most con- 
spicuous instance of legislation through regulations or rules, and 
the manner of delegation therefore deserves particular attention. 

The rules are to be made by the President, and the co-operation 
of the Commissioners is referred to merely as an aid to the 
President. 

A number of important rules are laid down by the statute 
directly: e. g., that against the employment of persons using 
liquor to excess, that against the employment of more than two 
members of any family, rules forbidding recommendations by 
members of Congress, political assessments and contributions, 
solicitation in offices, etc. 

The act itself specifies eight matters for which the rules must 
provide, and which cover the essential points of the system of 
competitive examinations and appointment according to merit, 
and at the same time leaves some flexibility by adding “ as nearly 
as the conditions of good administration will warrant,” and by 
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providing that necessary exceptions shall be set forth in con- 
nection with the rules, and the reasons therefor stated in the 
annual reports. The classification of the service must conform 
as closely as possible to that provided for in the Revised Statutes. 

The rule-making power thus appears carefully circumscribed, 
and the vital principle of the law is fixed by the statute itself. 

The whole matter being one not involving ordinary civil rights, 
there was no occasion for procedural safeguards in framing rules, 
and no method is prescribed for making or promulgating the 
rules. 

4, REGULATIONS IN CASES OF EMERGENCY. 


The existence of a special emergency invests regulations of this 
class with a semi-administrative character, and this in its turn 
serves to justify the delegation of power (Blue vs. Beach, 155 
Ind. 121). 

The power to make regulations for contagious diseases is per- 
haps the most common rule-making power in the United States; 
it is exercised by federal, state and local authorities and extends 
to diseases of animals as well as of human beings. Legislative 
practice and judicial construction are equally liberal. 

For a particularly full delegation of a power of this class, see 
Wisconsin Revised Statutes 1408: 

“The board shall have power to establish such systems of 
inspection as in their judgment may be necessary to ascertain the 
presence of the contagion or infection of Asiatic cholera, diph- 
theria, scarlet fever, smallpox, leprosy, typhus or ship fever, yellow 
fever or other dangerous contagious disease—the words danger- 
ous contagious disease as used in this chapter meaning such 
diseases as the board shall designate as contagious and dangerous 
to the public health; and any member or duly authorized agent 
or inspector of said board may enter any building, vessel, railway 
car or other public vehicle to inspect the same and remove there- 
from any person affected by such a disease, and for this purpose 
may require the person in charge of any vessel or public vehicle, 
other than a railway car, to stop the same at any place, and may 
require the conductor of any railway train to stop his train at any 
station or upon any sidetrack for such time as may be necessary. 
The board may also, from time to time, make, alter, modify or 
revoke rules and regulations for guerding against the introduc- 
tion of any such disease into the state, for the control and sup- 
pression thereof within it, for the quarantine and disinfection of 
persons, localities and things infected or suspected of being 
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infected by such disease, for the transportation of dead bodies, 
for the speedy and private interment of the bodies of persons who 
have died from dangerous contagious disease, for the proper 
observance of the provisions of sections 4608a and 4608b, for 
the proper sanitary care of jails, asylums, schoolhouses, hotels 
and all other public buildings and the premises connected there- 
with, and, in emergency, may provide those sick with any such 
disease with necessary medical aid and with temporary hospitals 
for their accommodation and also for their nurses and attend- 
ants. The board may declare any or all of its rules and regula- 
tions made in accordance with the provisions of this section to be 
in force within the whole or any specified part of the state and 
make them applicable to any vessel, railway car or public 
vehicle of any kind. Such rules and regulations, if of general 
application, shall be published in the official state paper; but 
whenever, in the judgment of the board, it shall be necessary so 
to do special rules, regulations or orders may be made for any 
city, village or town without being so published, and the service 
of copies thereof upon the proper city, village or town officers 
shall be sufficient notice thereof. Rules, regulations or orders 
made in accordance herewith, shall, for the time being and until 
revoked, supersede all local rules, regulations or ordinances that 
may be in conflict therewith. All health officers, local boards of 
health, sheriffs, constables, policemen, marshals and other officers 
and employees shall respect and enforce the rules and regulations 
made in pursuance hereof in every particular affecting their 
respective localities and duties. Any person who shall neglect or 
refuse to obey such rules and regulations or who shall wilfully 
obstruct or hinder the execution thereof shall be punished for 
each offense by a fine of not less than $25 nor more than $500, 
or by imprisonment in the county jail for not more than six 
months or by both fine and imprisonment. It is the duty of all 
city, county, town and village officers, of all local boards of 
health and all officers and persons in charge of all institutions, 
buildings, vessels and vehicles within this section to co-operate 
with the state board of health in carrying out these provisions, 
and if such co-operation be refused or withheld said board may 
execute its rules and regulations by agents of its own appoint- 
ment, and all expenses incurred in so doing shall be paid by the 
county, city, town or village the officers of which have failed 
to so co-operate and in behalf of which expenses have in conse- 
quence thereof been incurred; provided, that such liability for 
expenses shall not exist if they are incurred for the prevention 
and control of Asiatic cholera and the state has created a fund 
for that purpose.” 
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5. Powers oF REGULATION GIVEN TO Boarps oF HEALTH. 


Where a local board of health is at the same time the governing 
authority of the locality, its rule-making power may be co- 
extensive with the ordinance-making power of a municipal cor- 
poration and therefore cover the entire field of local health 
conditions. Such a power of regulation is legislative and not 
administrative. 

In some cases local boards of health with appointed members 
and of a primarily administrative character have likewise exer- 
cised wide legislative powers. Thus, comprehensive “ sanitary 
codes ” have been enacted by the health department of the city 
of New York (see Goodnow Municipal Government, p. 166, as to 
its history) and by the state board of health of Louisiana, and 
the Sanitary Code of the city of New York has been repeatedly 
recognized and confirmed by the legislature (Consolidation Act 
of 1882; Charter of Greater New York, 1901). These are ex- 
ceptional cases. 

The rule-making powers of state boards of health do not 
generally go beyond the lines indicated by the first four classes 
above referred to. In Florida and Illinois the power is, how- 
ever, couched in terms apparently much further reaching. 
Florida speaks of power to make and enforce rules and regula- 
tions necessary for the preservation of the public health of 
Florida, and in Illinois the state board of health has “ authority 
to make such rules and regulations, and such sanitary investiga- 
tions, as they may from time to time deem necessary for the 
preservation or improvement of public health.” The Supreme 
Court of the state, however, has held (Potts vs. Breen, 167 Ill. 
67), particularly in view of its duty to recommend legislation, 
that the powers of the board are limited to the proper enforce- 
ment of statutes, having reference to emergencies requiring 
action on the part of the agencies of government to preserve the 
public health ; the validity of a rule requiring vaccination without 
reference to the existence or menace of smallpox was therefore 
denied. 

This decision is important as demonstrating that vague and 
sweeping powers of regulation are not looked upon with favor, 
and that the prevailing more conservative practice of legislation 
is sound. 
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The same principle is illustrated in the case of Wyeth vs. 
Thomas, 200 Mass. 474, 86 N. E. 925. The state board of 
registration in embalming was given power by statute to adopt 
rules and regulations governing the care and disposition of dead 
bodies and the business of embalming. The board undertook to 
make a rule forbidding local authorities to issue permits for the 
burial of the dead to any persons not being licensed embalmers. 
The rule was held invalid. It was an act of legislation plainly 
not within the scope of delegation, and would have been of doubt- 
ful validity even if the legislature had made the requirement. 

A peculiarly limited power of regulation is found in the 
English Sale of Food and Drugs Act, 1899, 4, which authorizes 
the board of agriculture to make regulations for determining 
what deficiency in normal constituents or what addition of 
extraneous matter shall for the purpose of the act raise a pre- 
sumption until the contrary is proved that a dairy product is not 
genuine or injurious to health. 


6. Powers OF REGULATION FOR SAFETY AND HEALTH IN 
Factortes AND WorkK PLACEs. 


There are three types of factory laws: one, of which the 
Illinois Health, Safety and Comfort Act of 1907 is an example, 
in which the statute itself specifies minutely all sanitary and 
safety requirements; another, illustrated by the English Factory 
and Workshop Act, 1901, in: which there are many specific re- 
quirements, and in addition a subsidiary power of regulation ; 
and a third, illustrated by the Industrial Commission Law of 
Wisconsin, in which practically all specification of requirements 
is left to administrative regulations. 

The less the principles upon which a matter is to be regulated 
are capable of scientific ascertainment and demonstration, the 
more the regulation must be a matter of discretion and policy, 
and hence the delegation is of legislative rather than of adminis- 
trative power. The progress of knowledge and science while it 
enlarges the scope of regulation reduces the scope of discretion, 
and an enlarged power of administrative regulation is therefore 
by no means incompatible with an increased security of private 
right. 


10 
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The constitutional justification of so wide a delegation as that 
of the Wisconsin law can only be found in the view that health 
and safety standards are matters of scientific elaboration or of 
practical adjustment, in the choice between which no principle 
is involved, so that a declaration that the standards shall be 
reasonable constitutes an adequate expression of legislative policy. 

Conceding this view, which, however, is not beyond controversy, 
it remains to be seen whether the system of administrative 
regulations carries with it the requisite degree of authority and 
permanence. 

For a subsidiary power of regulation, Section 79 of the British 
Factory and Workshop Act of 1901, may serve as a model : 

“Where the Secretary of State is satisfied that any manu- 
facture, machinery, plant, process or description of manual labor, 
used in factories or workshops, is dangerous or injurious to 
health or dangerous to life or limb, either generally or in the case 
of women, children or any other class of persons, he may certify 
that manufacture, machinery, plant, process or description of 
manual labor to be dangerous; and thereupon the Secretary of 
State may, subject to the provisions of this act, make such regu- 
lations as appear to him to be reasonably practicable and to meet 
the necessity of the case.” 

More elaborate is the provision of the Labor Law of New York, 
51 (3), (4) and 52 (1): 

“51. Jurisdiction of Board.—The board shall have power: 
(3) to make, alter, amend and repeal rules and regulations for 
carrying into effect the provisions of this chapter, applying such 
provisions to specific conditions and prescribing specific means, 
methods or practices to effectuate such provisions. 

“ (4) To make, alter, amend or repeal rules and regulations 
for guarding against and minimizing fire hazards, personal in- 
juries and disease, with respect to (a) the construction, altera- 
tion, equipment and maintenance of factories, factory buildings, 
mercantile establishments and other places to which this chapter 
is applicable, including the conversion of structures into factories 
and factory buildings; (b) the arrangement and guarding of 
machinery and the storing and keeping of property and articles 
in factories, factory buildings and mercantile establishments ; 
(c) the places where and the methods and operations by which 
trades and occupations may be conducted and the conduct of 
employers, employees and other persons in and about factories, 
factory buildings and mercantile establishments; it being the 
policy and intent of this chapter that all factories, factory build- 
ings, mercantile establishments and other places to which this 
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chapter is applicable, shall be so constructed, equipped, arranged, 
operated and conducted in all respects as to provide reasonable 
and adequate protection to the lives, health and safety of all 
persons employed therein and that the said board shall from time 
to time make such rules and regulations as will effectuate the said 
policy and intent. 

“52. Rules and Regulations ; Industrial Code.—(1) The rules 
and regulations adopted by the board pursuant to the provisions 
of this chapter shall have the force and effect of law and shall 
he enforced in the same manner as the provisions of this chapter. 
Such rules and regulations may apply in whole or in part to par- 
ticular kinds of factories or workshops, or to particular machines, 
apparatus or articles; or to particular processes, industries, trades 
or occupations; and they may be limited in their application to 
factories or workshops to be established, or to machines, appa- 
ratus or other articles to be installed or provided in the future.” 

The following form of subsidiary rule-making power is recom- 
mended in a draft outline for a model safety law prepared under 
the auspices of the National Civic Federation: 

“28. Rules.—In order to make more effective the foregoing 
statutory regulations, and in order to carry out their purpose 





: and intent, which is the prevention of accidents, the Board of 
E Safety Experts, upon the request of the (Chief Factory In- 
: spector) and as to the matters referred to in such request and 


not otherwise, after first giving reasonable public notice and a 
’ reasonable opportunity to be heard to all affected thereby, from 
time to time shall make and from time to time may change or 
modify general or special rules for any purpose for which rules 
are explicitly or implicitly authorized in any other section of this 
chapter and also for the purpose following, to wit: 

“ (a) To prescribe the specific means, methods or practices 
to carry out the purpose and intent of any provisions of this 
chapter. 

“(b) To define the application of any provision of this 
chapter to specific conditions; and to fix and make definite any 
time, period, space, distance, height, quantity or quality pre- 
scribed indefinitely in any provision of this chapter. 

“(c) To exclude from the application of any provision of this 
: chapter specific conditions covered by its letter, but not by its 
purpose and intent. 

“(d) To prescribe, upon conditions, alternative methods of 
complying with any of the provisions of this chapter so as more 
effectually to carry out its purpose and intent.” 

The delegation in the Wisconsin law is in very simple and 
general terms: 
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“ 2394-51. The Industrial Commission is vested with the 
power and jurisdiction to have such supervision of every employ- 
ment, place of employment and public building in this state as 
may be necessary adequately to enforce and administer all laws 
and all lawful orders requiring such employment, place of em- 
ployment or public building to be safe, and requiring the pro- 
tection of the life, health, safety and welfare of every employee 
in such employment or place of employment and frequenter of 
such place of employment, and the safety of the public or tenants 
in any such public building. ; 

“ 2394-52. It shall also be the duty of the Industrial Commis- 
sion, and it shall have power, jurisdiction and authority: 

(4) To ascertain and fix such reasonable standards and to 
prescribe, modify and enforce such reasonable orders for the 
adoption of safety devices, safeguards and other means or 
methods of protection to be as nearly uniform as possible, as may 
be necessary to carry out all laws and lawful orders relative to 
the protection of the life, health, safety and welfare of employees 
in employments and places of employment or frequenters of 
places of employment. 

“ (5) To ascertain, fix and order such reasonable standards, 
rules or regulations for the construction, repair and maintenance 
of places of employment and public buildings, as shall render 
them safe.” 

For power to make safety regulations in connection with 
public utilities, see Illinois Public Utilities Law, 57: 

“The commission shall have power, after a hearing and upon 
its own motion or upon complaint, by general or special orders, 
rules or regulations, or otherwise, to require every public utility 
to maintain and operate its plant, equipment or other property in 
such manner as to promote and safeguard the health and safety 
of its employees, passengers, customers, and the public, and to this 
end to prescribe, among other things, the installation, use, main- 
tenance and operation of appropriate safety or other devices or 
appliances, including interlocking and other protective devices at 
grade crossings or junctions and block or other systems of signal- 
ling, to establish uniform or other standards of equipment, and to 
require the performance of any other act which the health or 
safety of its employees, passengers, customers or the public may 
demand.” 


Y. Powers oF REGULATION IN CONNECTION WITH RAILROADS 
AND OTHER PuBLic UTILITIEs. 


Very considerable legislative and judicial attention has been 
given to this matter since the introduction of railroad com- 


missions. 
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There are to be distinguished three stages or grades of com- 
mission powers, the merely advisory or supervisory, the mandatory 
which is merely negative, and the mandatory which is also posi- 
tive by way of direction and regulation. 

The decision in Interstate Commerce Commission vs. Cinc. 
N. O., ete., R. Co., 167 U. S. 479 (1897), settled the interpreta- 
tion of certain statutory phrases. A general direction to the com- 
mission to execute and enforce the provisions of the act, accom- 
panying a declaration that railroad rates shall be reasonable, 
enables the Commission merely to entertain complaints in an 
informal manner (see 15th Annual Report of the Commission for 
1901) or at most to set the prosecuting and judicial machinery 
of the law in motion. 

Even a further power to order an offending carrier to cease 
and desist from his illegal practices was held to be insufficient to 
support a rate-making power; and this conservative construction 
brought about the enlarged commission powers of the act of 1906. 
By this act “ the Commission is hereby authorized and empowered 
to determine and prescribe what will be the just and reasonable 
individual or joint rate or rates, charge or charges, to be there- 
after observed in such case as the maximum to be charged, and 
what individual or joint classification, regulation, or practice is 
just, fair and reasonable, to be thereafter followed, and to make 
an order that the carrier or carriers shall cease and desist from 
such violation to the extent to which the Commission finds the 
same to exist, and shall not thereafter publish, demand, or collect 
any rate or charge for such transportation or transmission in 
excess of the maximum rate or charge so prescribed, and shall 
adopt the classification and shall conform to and observe the 
regulation or practice so prescribed.” 

More simple is the phrasing of the Public Utilities Act of 
Illinois which gives the commission power to “ determine the 
, just, reasonable or sufficient rates or other charges, classifications, 
rules, regulations, contracts or practices to be thereafter observed 
and in force” (41): also “ to establish and fix reasonable and 
sufficient joint rates or other charges or classifications ” (42). 

The Illinois law moreover gives an important power to 
standardize service as follows: 


“54. The commission shall have power to ascertain, determine 
and fix for each kind of public utility suitable and convenient 


Sinead 
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standard commercial units of service, product or commodity, 
which units shall be lawful units for the purposes of this act; to 
ascertain, determine and fix adequate and serviceable standards 
for the measurement of quantity, quality, pressure, initial voltage 
or other condition pertaining to the performing of its service or 
to the furnishing of its product or commodity by any public 
utility, and to prescribe reasonable regulations for examining, 
measuring and testing such service, product or commodity, and to 
establish reasonable rules, regulations, specifications and stand- 
ards to secure the accuracy of all meters and appliances for ex- 
amining, measuring, or testing such service, product or com- 
modity.” 

Exhaustive collections of all statutory provisions relating to 
public utilities have been made by the Department on Regulation 
of Utilities of the National Civic Federation, and (with special 
reference to telephone and telegraph companies) by the American 
Telephone & Telegraph Company ( Volume “ Commission Laws,” 
Boston, 1914). The National Civic Federation has also prepared 
a draft of a model public utility law, which seems to have been 
used considerably in the preparation of the Illinois act. 

The powers of regulation regarding rates and service of public 
utilities are frequently so phrased as to make their exercise quasi- 
judicial rather than legislative, or corrective rather than norma- 
tive. That is to say, the initial power remains with the company 
and the commission acts only on being satisfied of the unreason- 
ableness, inadequacy or illegality of the rate or practice adopted. 
The power of regulation is thus assimilated to the power to issue 
orders of individual application; the magnitude of the public 
utility business obliterating to a certain extent the line between 
particular orders and general rules. 


8. RuLEs AND REGULATIONS “ FOR CARRYING OUT THE 


PROVISIONS ” OF AN ACY. 


A rule-making power thus phrased is found in pure food acts 
(U. 8., 1906, 3; Illinois, 1907, 38) and probably in other 
statutes. 

The regulations issued under the Federal Pure Food Law in- 
dicate the scope of such power: they confine themselves to expla- 
nations, warnings and administrative directions regarding the 
exercise of official duties or the conduct of official proceedings. 

Generally speaking, there is no attempt to prescribe anything 
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that the law itself does not prescribe (an exception is rule 17 
requiring all information which the law requires to appear on the 
label, to be in English), but in a few cases the regulation under- 
takes to specify what constitutes misbranding, etc.; such a regu- 
lation of course is subject to the judicial interpretation of what 
the statutory term means. Most regulations are such as the 
authorities charged with the administration of the act might 
make simply by virtue of their power to lay down rules for their 
own action or for the convenience of the public. 

The Department of Agriculture has disclaimed for the food 
inspection decisions issued under its authority any legal force: 

“They are issued more in an advisory than in a mandatory 
spirit. It is clear that if the manufacturers, jobbers and dealers 
interpret the rules and regulations in the same manner as they 
are interpreted by the Department, and follow that interpreta- 
tion in their business transactions, no prosecution will lie against 
them.” (F. 1. D. 44, Dee. 4, 1906.) 

The phrase ‘ 
visions of the act” thus does not in reality mean a great deal. 
At the same time its vagueness makes it liable to be misunder- 
stood as meaning more than it does mean, and may afford a temp- 
tation to issue invalid regulations. 

A more specific grant of power is therefore more desirable. 


‘rules and regulations for carrying out the pro- 


9, ADMINISTRATIVE REGULATIONS TO SECURE THE UNIFORM 
EXERCISE OF ADMINISTRATIVE DISCRETION. 


If a discretion or a power to determine matters which are 
liable to differences of opinion or judgment is vested in an official 
or board, respect for precedent and the need of uniformity will 
in any event in the regular course of administration produce 
something like a set of rules and principles upon which the dis- 
cretion will be exercised; there can in consequence be no objec- 
tion to a statutory direction to frame such rules for the guidance 
and information of the public. 

Since such rules would be very likely to be adopted by suc- 
cessors in office, it is also legitimate to provide that rules so 
framed shall remain in effect until altered by the same authority. 
An illustration of a rule-making power of this kind is found in 
the Illinois Revenue Act 3 in connection with the valuation of the 
capital stock of companies and associations by the state board of 
equalization : 
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“Such board shall adopt such rules and principles for ascer- 
taining the fair cash value of such capital stock as to it may seem 
equitable and just, and such rules and principles when so adopted 
if not inconsistent with this act, shall be as binding and of the 
same effect as if contained in this act, subject, however, to such 
change, alteration or amendment as may be found from time to 
time to be necessary by said board.” 

In meeting the contention that this constituted an invalid 
delegation of legislative power, the Supreme Court said (Porter 
vs. Rockford R. C., 76 Ill. 561, 586) : 

“We are unable to perceive that any power is in this respect 
conferred upon the board which it would not equally have pos- 
sessed had the statute been silent upon the subject, or that the 
power given is more than is, by fair implication, conferred upon 
local assessors, and exercised by them in all cases where they make 
rational and just assessments of the property within their dis- 
tricts.” 

So the Federal Reserve Act, 1913, 9, provides: 

“The Organization Committee or the Federal Reserve Board 
shall establish by-laws for the general government of its conduct 
in acting upon applications made by the state banks and banking 
associations and trust companies for stock ownership in federal 
reserve banks.” 


10. Statutory Provision TO BE APPLIED oR Not APPLIED IN 
THE DISCRETION OF AN ADMINISTRATIVE AUTHORITY. 


This is not in reality a power of regulation, but a delegation 
of power to determine the going or not going into effect of legisla- 
tion, either generally or with regard to certain classes of persons, 
matters or places. 

The one day rest in seven law of New York (1914, Ch. 396) 
thus provides that the law shall not apply “'To employees, if the 
commissioner of labor in his discretion approves, engaged in the 
work of any industrial or manufacturing process necessarily con- 
tinuous in which the employee is permitted to work more than 
eight hours in any calendar day.” 

The Court of Appeals, while sustaining the law in general, 
expressed strong doubts as to the validity of this provision (Peo. 
vs. Klinck, etc., Co. 108 N. E. 278). 

It represents indeed a delegation of legislative discretion of 
the most pronounced type, and is strongly objectionable by reason 
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of its failure to indicate any guidance as to the manner in which 
the discretion is to be exercised. 


It is a very different case, if the legislature indicates the con- 
ditions under which a statute is to operate and leaves the ascer- 
tainment of the existence of those conditions to an administrative 
authority. This latter kind of delegation has been sustained by 
the Federal Supreme Court in Field vs. Clark, 143 U. S. 649. 

The New York Labor Law seems to contain both types of dele- 
gation in one subsection: Section 81, subsection 2 requires fans 
for grinding wheels, except that in case of wet-grinding it is un- 
necessary to comply with this provision unless required by the 
rules and regulations of the industrial board—there being no 
indication of any principle on which the board is to act. The 
same subsection requires in case of a dust-creating machine a 
fan to be kept running constantly, except where in the case of 
wood-working machinery the industrial board shall decide that it 
is unnecessary for the health and welfare of the operatives—the 
delegation here being for the purpose of ascertaining a condition 
or fact. 

The British Factory Act of 1901 contains a number of clauses 
by which the operation waiver or variation of requirements is left 
to the judgment of the Secretary of State. (See 36, 42, 47-52. 
54-56, 58-60.) The statute specifies the classes of concerns with 
regard to which the special power applies, the nature of the 
exigency, and the manner and scope of variation. ‘The order of 
the Secretary, where it relieves of a requirement, may be con- 
ditioned on the adoption of special means or provisions (§58). 

The power of the Secretary of State can apparently be exer- 
cised only with reference to particular classes of establishments, 
not with regard to particular individual establishments ; but pro- 
vision is made for rules and methods to be observed by each par- 
ticular concern that desires to avail itself of the special order 
(notice, registers, ete.; see Section 60). There is also power to 
rescind these special orders if no longer necessary, or if injurious 
to health (§59). 
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11. ADMINISTRATIVE REGULATIONS EXTENDING THE SCOPE oF 
AN Act, oR VARYING THE EFFECT OF ITS PROVISIONS. 


A power to make regulations of this effect is uncommon in this 
country ; for in permitting a departure from the policy expressed 
in the act, it plainly delegates a discretion which the legislature 
itself has indicated to be legislative in character. 

Such a power is however found in the Parcels Post Act of 1912, 
8, which authorizes the Postmaster-General, subject to the consent 
of the Interstate Commerce Commission upon investigation, to 
reform from time to time, the classification, weight limit, rates, 
zone or zones, or conditions, or either (specified in the act), in 
order to promote the service to the public or to insure the receipt 
of revenue from such service adequate to pay the cost thereof. 

It will be noted that this power concerns only a branch of the 
public service, and not common civil rights. 

A very recent act of Congress to fix the standard barrel for 
fruits, vegetables and other dry commodities (enacted March 4, 
1915) provides that reasonable variations shall be permitted and 
tolerance shall be established by rules and regulations made by the 
Director of the Bureau of Standards and approved by the Secre- 
tary of Commerce. 

This appears to be an unusual power, and to be framed with 
objectionable looseness. 

In European Workmen’s Accident Insurance Laws of Euro- 
pean countries, the list of trades to be included is sometimes left 
to be determined or to be added to by executive proclamation ; in 
Australia the addition may be made pursuant to addresses from 
both Houses of Parliament. 

Powers to extend the scope of the law are found in the (Br.) 
Factory Act of 1901, Par. 116 (5), and in the (Br.) National 
Insurance Act, 1911, Par. 103, as follows: 

“Par. 116. The Secretary of State, on being satisfied by the 
report of an inspector that the provisions of this section are 
applicable to any class of non-textile factories or to any class of 
workshops, may, if he thinks fit, by special order, apply the pro- 
visions of this section to any such class, subject to such modifica- 
tions as may, in his opinion, be necessary for adapting those 
provisions to the circumstances of the case. He may also, by any 
such order, apply those provisions, subject to such modifications 
as may, in his opinion, be necessary for adapting them to the 
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circumstances of the case, to any class of persons of whom lists 

may be required to be kept under the provisions of this act relat- 

ing to outworkers and to the employers of those persons.” 
National Insurance Act, 1911, Par. 103: 


“If it appears to the board that it is desirable to extend the 
provisions of this part of this act to workmen in any trade other 
than an insured trade, or to vary the definition therein, either 
generally or for any particular insured trade, or any particular 
branch of any such trade, the board may, with the consent of the 
Treasury, make, in manner hereinafter provided, a special order 
extending this part of this act to such workmen or so varying the 
definition of ‘ workmen,’ as the case may be, either without modifi- 
cation or subject to such modifications of rates of contribution 
or rates or periods of benefit as may be contained in the order, 
and, on any such order being made, this part of this act shall, 
subject to the modifications (if any) contained in the order, 
apply as if the trade mentioned in the order were an insured 
trade, or as if the definition of ‘ workmen’ were varied in accord- 
ance with the order, as the case may be, and as if the rates of 
contribution and the rates and periods of benefit provided by this 
part of this act in respect of such trade: 

‘* Provided, That no such order shall be made if the person 
holding the inquiry in relation to the order reports that the order 
should not be made, or if the order would, in the opinion of the 
Treasury, increase the contribution to the unemployment fund 
out of moneys provided by Parliament to a sum exceeding one 
million pounds a year before the expiration of three years from the 
making of the order, and that the rates of contribution mentioned 
in the order shall not exceed the rates specified in the eighth 
schedule of this act, and shall be imposed equally as between 
employers and workmen.” 

A limited and temporary power to vary provisions of the law, 
in order to eliminate unforeseen difficulties, is found in the (Br.) 
National Insurance Act, 1911, Par. 78: 

“Tf any difficulty arises with respect to the constitution of 
insurance committees, or the advisory committee, or otherwise in 
bringing into operation this part of this act, the insurance com- 
missioners, with the consent of the Treasury, may by orders make 
any appointment and do anything which appears to them neces- 
sary or expedient for the establishment of such committees or for 
bringing this part of this act into operation, and any such order 
may modify the provisions of this act so far as may appear neces- 
sary or expedient for carrying the order into effect; provided, 
that the insurance commissioner shall not exercise the powers 
conferred by this section after the first day of January, nineteen 
hundred and fourteen.” 
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12. Act WHETHER EFFECTIVE WITHOUT THE AID OF THE 
ADMINISTRATIVE REGULATION. 


It has been held in a number of cases that where a duty is 
imposed subject to an administrative direction or regulation, the 
duty is not conditioned upon administrative action, but the act 
either merely gives a right to direct, or makes it the duty of the 
person charged to obtain the direction (111 U.S. 228, 240, 241; 
78 N. Y. 310; 49 Ohio St. 213; 192 Ill. 601). 

Under such a ruling there is no need of special provision to 
enforce the issue of the regulation in order that the statute may 
become operative. 

If, on the other hand, a right is conferred subject to an admin- 
istrative regulation, the right is generally dependent upon the 
issue of the regulation (173 U.S. 65). 

Where the statute is inoperative without the administrative 
regulation, it is in some cases possible to frame provisions in such 
a manner that the rule-making authority will be practically com- 
pelled to issue the regulation; so, e. g., in the Civil Service Act, 
which forbids after a period of time any appointments to be made 
except in pursuance of the regulations to be issued. 

There is no general method of handling this dfficulty, but the 
draftsman, bearing the point in mind, will deal with it according 
to circumstances. 

Where the operation of the act depends upon the issue of a 
regulation, the character of the regulation will determine the 
operation of the act, though the regulation fall short of the re- 
quirements of the act. Thus the Oregon Minimum Wage Law of 
1913 sets a minimum wage standard (adequate to maintain the 
worker in health) ; yet no wage can be fixed that has not been 
determined upon by a two-thirds vote of a wage conference, and 
if the rate recommended falls below the standard, there is no 
statutory power to raise it. This is a case of disharmony between 
two provisions of a statute, with the result that the more specific 
provision will prevail. 























Reports of Committees 321 





Ill. STATUTORY PROVISIONS IN CONNECTION WITH THE 
GRANT OF RULE MAKING POWERS. 


1. THE Statute SuHouLp As Far As PRACTICABLE INDICATE THE 
PRINCIPLES WHICH ARE TO BE OBSERVED IN FRAMING 
RvuLES AND REGULATIONS. 


This may be done either by incorporating these principles into 
the statute as substantive provisions to which the rule-making 
power is necessarily subordinate, or by prescribing that the regu- 
lations must incorporate the principles. 

The difference is one of form merely, for in either case the 
regulation which fails to conform to the prescribed principle will 
be invalid. In either of the two forms the statute may, however, 
indicate that the observance of the principles is merely a direc- 
tion, and that the validity of the regulation is not to be affected 
by non-conformity to it; but such legislative purpose should be 
made clear by appropriate words (“as far as practicable,” etc.). 

The Civil Service Act of the United States illustrates the in- 
corporation of guiding principles in both forms, as shown above. 

The substance of the guiding principles varies with the subject 
matter of legislation. 

The German Trade Code prescribes such principles only for 
special orders relating to arrangements required to be made in 
work places for the benefit of workers; a proper time for com- 
pliance must be given if the danger is not urgent, and as to 
existing establishments only such arrangements may be required 
as will either remove material defects threatening life, health 
or morals, or such as can be made without disproportionate ex- 
pense (Trade Code, 120). 


2. PRovVISIONS FOR PROCEDURE TO BE FOLLOWED IN ADOPTING 
REGULATIONS. 


Such provisions are unusual in American legislation, and are 
not called for unless the regulation affects private rights. 

The Wisconsin Industrial Commission Law allows (2394-57) 
a petition for a hearing on the reasonableness of an order, after 
the same has been promulgated, and the hearing need not be 
granted if the issues raised by the petition have theretofore been 
adequately considered. This is obviously not as beneficial to the 
parties affected as a preliminary hearing would be. 
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A full provision for notice and hearing in connection with gen- 
eral regulations is found in the Bristol Factory Act of 1901, 
which appears to have become a sort of a model in England, being 
incorporated by reference in the National Insurance Act of 1911 
(Par. 113). ; 

The principal points relate to notice and deposit of draft 
regulation, opportunity for objection, possible substitution of 
amended draft, reference for public inquiry, right to be heard, 
right to administer oaths, power to make rules for the inquiry 
and all preliminary and incidental matters. 

The provisions in full'are as follows: 

“ Factory and Workshop Act, 1901, Par. 80.—(1) Before the 
Secretary of State makes any regulations under this act, he shall 
publish, in such manner as he may think best adapted for inform- 
ing persons affected, notice of the proposal to make the regula- 
tions and of the place where copies of the draft regulations may 
be obtained and of the time (which shall be not less than 21 days) 
within which any objection made with respect to the draft regula- 
tions by or on behalf of persons affected must be sent to the 
Secretary of State. 

“2. Every objection must be in writing and state 

“ (a) The draft regulations or portions of draft regulations 
objected to; 

“(b) The specific grounds of objection ; and 

*“(c) The omissions, additions or modifications asked for. 

“3. The Secretary of State shall consider any objection made 
by or on behalf of any persons appearing to him to be affected 
which is sent to him within the required time, and he may, if he 
thinks fit, amend the draft regulation, and shall then cause the 
amended draft to be dealt with in like manner as an original draft. 

“4, Where the Secretary of State does not amend or withdraw 
any draft regulations to which any objection has been made, then 
(unless the objection is either withdrawn or appears to him to be 
frivolous) he shall, before making the regulations, direct an 
inquiry to be held in the manner hereinafter provided.” 

“Par. 81. 1. The Secretary of State may appoint a competent 
person to hold an inquiry with regard to any draft regulation, and 
to report to him thereon. 

“2. The inquiry shall be held in public, and the chief inspector 
and any objector and any person who, in the opinion of the 
person holding the inquiy, is affected by the draft regulations, 
may appear at the inquiry either in person or by counsel, solicitor 
or agent. 

“3. The witnesses on the inquiry may, if the person holding it 
thinks fit, be examined on oath. 
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“4, Subject as aforesaid, the inquiry and all proceedings pre- 
liminary and incidental thereto shall be conducted in accordance 
with rules made by the Secretary of State. 

“5. The fee to be paid to the person holding the inquiry shall 
be such as the Secretary of State may direct and shall be deemed 
to be part of the expenses of the Secretary of State in the execu- 
tion of this act.” 

For a briefer form where the consent of the majority of the 
parties affected is required, see Shop Hours Act, 1904 (Br.), 
Par. 3 (1): 

“ Whenever a local authority are satisfied that a prima facie 
case is made out for making a closing order, the authority shall 
give public notice, in the prescribed manner and in the prescribed 
form (4. e., prescribed by regulation made by the central authority 
(section 7 of act) ), of their intention to make an order, specify- 
ing therein a period (not being less than the prescribed period) 
within which objections may be made to the making of the pro- 
posed order and if, after taking into consideration any objections 
they may have received, the local authority are satisfied that it is 
expedient to make the order and that the occupiers of at least 
two-thirds of the shops in number to be affected by the order 
approve the order, they may make the order.” 


The Scotch Public Health Act, 1897, 185, requires that 
by-laws shall, before application for confirmation by the Local 
Government Board, be kept for one month at least for inspection, 
that persons aggrieved may forward objections to the board who 
shall consider the same, and that any rate payer may for a speci- 
fied fee obtain a copy of the proposed by-laws. 

This, it will be noted, omits any provision for a public inquiry. 
The British practice of legislation is, in the case of regulations 
or by-laws issued by a local authority, to require confirmation by 
some central government board or secretary of state. This is 
not the American practice. 

On the other hand, we find in America the-right to appeal to a 
court to set aside an administrative regulation. While in case 
of a statute such an appeal would involve an unconstitutional 
exercise of power on the part of the court (Muskrat vs. U. 8. 219; 
U. 8. 346), the practice of reviewing municipal ordinances on 
certiorari is well established in New Jersey, and it is difficult to 
see why the acknowledged supervisory power of courts over in- 
ferior jurisdictions (Yick W. O. vs. U. 8. 118; U. S. 356) should 
not be exercised over administrative regulations on the ground 
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that they are unreasonable and therefore illegal. The court would 
not review the question of expediency. 

The following is the provision of the Wisconsin Industrial 
Commission Law (2394-68) permitting an appeal from a com- 
mission order to a court: 

“2394-68. 1. Any employer, owner or other person in interest 
being dissatisfied with any order of the commission may com- 
mence an action in the circuit court for Dane County against the 
commission as defendant to vacate and set aside any such order 
on the ground that the order is unlawful, or that any such order 
is unreasonable, in which action the complaint shall be served 
with the summons. 

“2. The answer of the commission to the complaint shall be 
served and filed within 10 days after service of the complaint, 
whereupon said action shall be at issue and stand ready for trial 
upon 10 days’ notice to either party. 

“3. All such actions shall have precedence over any civil cause 
of a different nature pending in such court, and the circuit court 
shall always be deemed open for the trial thereof, and the same 
shall be tried and determined as other civil actions. 

“4, No injunction shall issue suspending or staying any order 
of the commission, except upon application to the circuit court or 
the presiding judge thereof, notice to the commission, and 
hearing.” 

A peculiar method of securing judicial reviewability is to make 
the regulation only presumptive evidence of its being the correct 
expression of the statutory principle. See volume on “ Commis- 
sion Laws,” published by the American Telegraph and Telephone 
Company, 1914, pp. 567-573. Also English Sale of Food Act, 
1899, 4, empowering the Board of Agriculture to make regula- 
tions for determining what deficiencies or additions shall raise a 
presumption until the contrary is proved that the milk (etc.) is 
not genuine or is injurious to health. 

The provision for procedural safeguards in connection with 
the adoption of administrative regulations ensures the develop- 
ment and observance of definite principles in the exercise of the 
rule-making power and thereby tends to remove the constitutional 
objection that the legislature has delegated the fulness of its own 
discretion. 

Apart from this it is desirable that in the enactment of regu- 
lations there should be something corresponding to the practices 
and requirements which constitutional experience has developed 
in connection with the enactment of statutes. 
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The quasi-judicial character of the administrative regulation 
may be further emphasized by making it a jurisdictional pre- 
requisite that there shall be some condition requiring relief. 
This indicates that the power exercised is corrective rather than 
normative, and the primary control remains free from official 
dictation, whereas it is competent for the sovereign legislative 
power to establish advanced standards as well as to correct short- 
comings. 

The power of the Interstate Commerce Commission to fix rates 
is clearly corrective in this sense, for it is exercised only upon a 
complaint and a showing of unreasonable or discriminatory 
rates; the same is true of the power of minimum wage commis- 
sions. The legislative imposition of a two-cent passenger fare, 
or of an eight-hour day marks the contrast. In the former cases 
the primary right of regulation remains with the private owner. 
The power of regulation under the Factory Law of 1901 stands 
midway ; it can be exercised only where danger to health, life or 
limb exists and is certified by the Secretary of State (79 of act), 
hut such danger does not necessarily indicate a species of wrong- 
doing on the part of the person carrying on the business. 

The corrective character of the regulation implies the existence 
of some antecedent standard below which some existing practice 
falls; and provisions for hearing or appeal will inevitably lead in 
course of time to some authoritative formulation and definition of 
that standard as a basis for and distinct from the terms of the 
remedial regulation. Such statutory terms as “ reasonable,” 
“ just,” “safe,” “sanitary,” etc., will thus be given a more defi- 
nite content than they could have possibly had in the minds of 
the legislature. 

The corrective character of the regulation may be emphasized 
by a statutory requirement of a complaint as a basis for the 
administrative action. However, as in the British Factory Act, 
the finding of the defective condition may be on the initiative of 
the administrative authority himself; and the appointment of 
special agents, inspectors, etc., usually serves the purpose of mak- 
ing administrative action independent of private complaints. In 
labor legislation, the requirement of a formal complaint by a 
party aggrieved would tend to nullify the statute since it will be 
difficult to induce dependent employees to come forward with 


charges. 
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3. THe RuLeE-MAakING PowWER SHOULD BE CONFERRED AS A 
CoNTINUING POWER. 


This is sufficiently indicated by such terms as “ from time to 
time make, alter and repeal.” However, a simple power to make 
regulations will be construed as a continuing power (U. 8. vs. 
Eliason, 16 Pet. 291, 302: “The power to establish implies, 
necessarily, the power to modify or repeal, or to create anew ”). 

In the absence of a distinct provision, any change would seem 
to require the same procedural safeguards as the original enact- 
ment. The statutes are generally silent upon this point. It may 
deserve consideration whether the statute may not in the interest 
of flexibility authorize some relaxation. The Interstate Com- 
merce Act, Par. 16, says: “The Commission shall be authorized 
to suspend or modify its orders upon such notice and in such 
manner as it shall deem proper.” Such power should, however, 
be granted only in exceptional cases. 


4. IN APPROPRIATE CASES THERE SHOULD BE EXPRESS 
AvutTuHority To Apopt DIFFERENT REGULATIONS 
FOR DIFFERENT CONDITIONS. 


This is done with regard to by-laws by the Scotch Public Health 
Act, 1897, Par. 181: “In making by-laws as to buildings, the 
local authority shall have regard to the special circumstances of 
their district or the part thereof to which such by-laws relate.” 

The British Factory Act, 1901, Par. 82, authorizes regulations 
to be made to apply to all the factories or workshops certified to 
be dangerous or to any specified class thereof. 

In some cases, on the other hand, it may be proper to indicate 
clearly that the terms to be laid down by regulations shall be 
equal under equal conditions, so particularly where public facili- 
ties are to be placed at the service of private persons under rules 
and regulations to be made by the appropriate authorities. 

Powers of regulation are quite commonly conferred in the 
ambiguous form that the rule shall or may be made to apply to 
“any” specified condition, establishment, etc. This leaves it 
doubtful whether the power was intended to be exercised with 
reference to any one particular concern or only with reference to 
classes of business. A power of individual discrimination is a 
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very much more incisive power than one exercisable only with 
regard to a class. This point should not be left in doubt, and the 
power should clearly be made one of general or class regulation. 


5. Tue Sratrute SHOULD REQUIRE THE REGULATION TO 
INDICATE UNDER THE AUTHORITY OF WHAT 
STATUTE IT 18 ISSUED. 


The practice is voluntarily observed by some branches of the 
federal government (e. g., Board of General Appraisers), but not 
by others (e. g., Income Tax Regulations). 


6. THE STaAtuTE SHOULD CONTAIN SOME PROVISION REGARDING 
THE TIME WHEN A REGULATION Is TO TAKE EFFECT. 


The provision may fix a normal period to elapse between pro- 
mulgation of the regulation and its taking effect, which may be 
varied by the terms of the regulation itself. 

In view of the decision in Lapeyre vs. U. S. 17 Wall. 191, it 
may be proper to provide that the regulation shall in no event 
take place until its promulgation, if it affects any private rights. 
Factory Act, 1901, 126: “Shall come into operation at the 
date of its publication or at any later date mentioned in the 
order.” 

The Interstate Commerce Act, 15, provides that all orders 
of the Commission, except orders for the payment of money, shall 
take effect within such reasonable time, not less than 30 days, 
as shall be prescribed in the order of the Commission. 

If it is deemed desirable to provide for immediately effective 
emergency regulations, a model may be found in the Rules Pub- 
lication Act, 1893 (Br.), Par. 2: “Where a rule-making 
authority certifies that on account of urgency or any special 
reason any rule should come into immediate operation, it shall 
be lawful for such authority to make any such rules to come into 
operation forthwith, as provisional rules, but such provisional 
rules shall only continue in force until rules have been made in 
accordance with the foregoing provisions of this act.” 





328 The American Bar Association Journal 





?. Pertop DuriInc WuHicH REGULATION Is TO REMAIN IN 
EFFECT. 

The Interstate Commerce Act, Par. 15, also provides that com- 
mission orders shall continue in force for such period of time, not 
exceeding two years, as shall be prescribed in the order of the 
Commission. 

Such a provision is unusual. 

However, according to its very nature and the purpose of 
delegation, an administrative regulation is presumably not in- 
tended to be as permanent as a statute. For a considerable period 
it was the practice of English legislation to make even statutes 
on their first enactment temporary, and to make them permanent 
only after they had been approved by experience. 

A similar practice was followed in New York in the early part 
of the Nineteenth Century with regard to municipal ordinances, 
which were to be operative for only one year. 

Considerable inconvenience may result from the limited dura- 
tion of a regulation unless care is taken that in due time the 
regulation is renewed, and in any event there should be a simpli- 
fied procedure for renewal as compared with the original adop- 
tion. 

The less permanent character of regulations might be recog- 
nized by providing that at stated intervals (5 or 10 years) they 
shall be republished and revised, and that upon such revision 
disused regulations shall be dropped. 


8. PROMULGATION AND PUBLICATION. 

A direction for publication is desirable, and should be made 
essential where a penalty is attached to the violation of the regu- 
lation ; see, e. g., U. S. Quarantine Law, February 15, 1893, 3. 

The mode of publication may be left to the discretion of the 
rule-making authority. 

Thus Factory Act, 1901 (Br.), Par. 126: The order........ 
shall be published in such manner as the Secretary of State thinks 
best adapted for the information of all persons concerned. 

Such a provision, which is made mandatory by the further pro- 
vision that the regulation shall not be operative before publica- 
tion, may be preferable to prescribing the mode of publication in 
the statute itself. 
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Further provision (not affecting the validity of the regulation) 
should be made for the printing and distribution of regulations 
in convenient form (see Scotch Public Health Act, 186). 


9. PROVISION FOR PROVING REGULATION IN CouRT. 


It is uncommon to provide that regulations shall be judicially 
noticed ; such a provision is, however, found in the Factory Act, 
901 (Br.), 86 (6). 

When the regulation has been printed, the following provision 
will facilitate its proof: 

“When printed in book or pamphlet form, and purporting to 
be published by authority of .......... , such book or pamphlet 
shall, unless the contrary be shown, be received as evidence of the 
promulgation and publication of the regulation, as of the dates 
mentioned in such book or pamphlet.” (Chicago Charter Act, 
1907, 4-28.) 

If the regulation has not been printed, the following provision 
will facilitate proof : 

“ A copy of the regulation purporting to be signed by the clerk 
OF cvsavves and to be sealed by the seal of ........ shall, unless 
the contrary be shown, be received as evidence of the making and 
the publication thereof, as of the dates mentioned therein, with- 
out proof of the official character or signature of the person sign- 
ing the same.” 


10. PENALTIES. 


A general clause imposing penalties for the violation of a 
statutes does not cover violations of an administrative regulation 
made thereunder (U. S. vs. Eaton, 144 U. S. 677) unless the 
statute provides—a provision neither common nor desirable— 
that regulations made thereunder shall in every respect have the 
same effect as the law itself. Nor, it seems, is the violation of an 
admirisiraiive regulation punishable at common law; 70 N. Y. 
530. As to orders of justices of peace, see R. vs. Robinson, 2 
Burr. 739, 805 ; of an order of the King in Council, R. vs. Harris, 
2 Leach 549, 4 T. R. 202. There should therefore be a penalty 
for acts done in contravention of a regulation or for failure to 
comply with it. To allow the rule-making authority to pre- 
scribe penalties, is a common practice in the case of municipal 
ordinances, but not in the case of administrative regulations. 
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There is no general provision in any American penal code (as 
there is in the French Penal Code §471, No. 5) making disobedi- 
ence to any administrative rule or regulation whatever, lawfully 
made, a misdemeanor. 

There is no objection to the statutory imposition of a penalty 
for the violation of an administrative regulation on the supposed 
ground that the legislature affixes a penalty to an unspecified act 
(130 Iowa 333). 

If an administrative regulation is given the effect of a statute, 
the consequence will be that the civil effects of non-compliance 
with a statute will obtain (liability for injury resulting from 
non-compliance, nullity of contracts made in disregard of the 
regulation, etc.). Considering that administrative regulations 
do not as certainly incorporate ruling standards of public policy 
as statutes do, such a consequence may work hardships and go 
beyond the presumable legislative intent. 

It may be desirable to provide that no penalty (or liability) 
shall be incurred by reason of any act or omission which is in 
accordance with any regulation issued by the rule-making 
authority, although such regulation may, subsequent to the act or 
omission, be declared invalid. See, e. y., National Insurance 
Act, 1911 (Br.), §692, adding to a penalty provision: “ Pro- 
vided that no person shall be liable to any penalty in respect of 
any matter if he has acted in conformity with any decision in 


> 


respect thereto by the insurance commissioners,” etc. 


APPENDIX B. 


TENTATIVE TEXT OF MANUAL FOR LEGISLATIVE 
DRAFTING. 
TOPIC 38. PENALTIES. 


1. INTRODUCTION. 


Recent legislation in this country discloses a commendable 
tendency to provide for its enforcement through administrative 
education of and co-operation with the persons affected instead of 
relying upon the fear of prosecution for its violation as the sole 
stimulus to compliance. 
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In some instances discretionary power to extend the time for 
compliance with a statutory requirement has been conferred upon 
an administrative board or commission. Such a provision gives 
greater opportunity for the use of co-operative methods of en- 
forcement and if not abused tends to mitigate the hardship fre- 
quently involved in strict compliance with the letter of regula- 
tory legislation. For an example, see the Federal Car Coupling 
Act (United States Stats. L, Vol. 36, 238). 

The fact remains, nevertheless, that it is the potential power of 
the penalty or other means of compelling compliance or punish- 
ing violation that invests with authority those upon whom is 
imposed the duty of enforcement, and insures respectful atten- 
tion and obedience to their orders and suggestions. The im- 
portance of the penalty cannot be measured by the frequency 
with which it is imposed. Indeed, the necessity for its use as a 
means of enforcement tends to vary almost in inverse ratio to 
its effectiveness. 

The term “penalty” is used throughout this topic in its 
broader sense of punishment of any sort, from forfeiture of 
money to imprisonment or death; but the scope of the topic is 
limited to the consideration of drafting problems. The com- 
parative desirability of various ways and means of securing the 
most effectual enforcement of statutes, including such modified 
forms of penalties as condemnation, abatement, avoidance of con- 
tracts, or forfeiture of licenses and charters, are discussed only 
incidentally. 

The obvious importance of the penalty suggests the need for 
careful phraseology of its provisions, but the difficulties of the 
drafter of such provisions are greatly increased by the fact that 
his work must stand not only the tests applied to all statutes, 
but also the much more rigorous scrutiny under the rule of strict 
construction which the courts apply to penal statutes. 


2. AMOUNT OF PENALTY. 

A full discussion of the considerations which go to determine 
the amount or size of a particular penalty is beyond the scope of 
this report. There is, however, a broad principle which deter- 
mines the limits within which should fall the amount of the 
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penalty for the violation of any legislative mandate. The maxi- 
mum should exceed by a sufficient margin any possible advantage 
which might accrue to the offender from a violation of the law, 
and should not be so low as to permit its being looked upon as a 
mere license or price for the privilege of violation. On the other 
hand, the minimum, if any, should not be so high as to be under 
any circumstances incommensurate with the gravity of the 
offense, thus offering a strong inducement to a court or jury to 
seize upon a possibly insufficient justification for finding in favor 
of a defendant. 

In some foreign countries the minimum penalties provided for 
minor offenses and violations of police regulations are smaller 
in amount than is common in this country. Under the Belgian 
Penal Code the fine for a simple infraction is from 1 to 25 francs 
and for a crime or misdemeanor is from a minimum of 26 francs. 
Under the draft of the Japanese Revised Penal Code the penalty 
is 1 yen ($1) and upwards, and the police fine is from 10 sen 
(1 sen equal ¢ of a cent) to 30 yen inclusive. 

If the amount of the penalty is or may, through increase or 
accumulation, become very large, the constitutional guarantee of 
due process of law must be kept in mind. The Supreme Court of 
the United States has held that there is an unconstitutional 
denial of due process if the right to an adequate judicial review 
can be exercised only at the risk of having to pay penalties so 
great that it is better to yield to orders or requirements of un- 
certain validity than to ask the protection of the law. (Hz parte 
Young, 209 U. S. 123; Wadley Southern Railroad vs. Georgia, 
235 U.S. 651.) 

An unusual method of fixing the amount of a criminal penalty 
and one which might prove practical in many cases is suggested 
in Chapter 114 of the Mississippi Laws of 1914 which provides 
that the exercise of any privilege taxed by the state, without pay- 
ing a required tax, shall be punished by a fine of not less than 
twice nor more than five times the amount of the tax. 


3. FIXED OR FLEXIBLE PENALTY. 


The advantages of a flexible over a fixed penalty are obvious. 
The legislator can take into consideration only abstract culpa- 
bility, and only a person familiar with the circumstances of each 
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particular case is in a position to know the possible modifying or 
extenuating circumstances of that case and to make the most 
advantageous use of such knowledge in effecting the ultimate 
purposes of the law. In the Holland Code of 1881 the penalty is 
fixed only as to its maximum, and in France there are few provi- 
sions fixing a minimum penalty. 

The very advantage of the flexible penalty, viz., variation of 
its amount under circumstances of varying culpability, necessi- 
tates, however, a determination by some one as to its amount in 
each case. In the case of the criminal penalty the drafter will 
find no need to provide for such a determination because criminal 
procedure is well adapted to the administration of flexible 
penalties, and it is within the well-recognized powers of the judge 
to fix the amount of such a penalty. 

Civil procedure, however, affords no adequate means for the 
determination of the exact amount of the penalty in a given case 
although statutes are not infrequently enacted which provide 
for a civil penalty, flexible in amount (e. g., General Statutes of 
Kansas, 1889, Par. 1343; New York Agricultural Law, Sec. 52, 
Laws of 1901, Ch. 656; Wisconsin Laws, 1911, Ch. 485, Sec. 
2394-70). In Wisconsin a civil suit is brought for the maximum 
amount and on trial the court determines in its discretion the 
amount to be recovered. Usually, however, civil courts possess 
no such inherent power. In a case arising under the New York 
statute above cited, which provides a forfeiture of not less than 
twenty-five dollars, nor more than one hundred dollars, for its 
violation, the’ court overruled the claim that the section only 
authorized a criminal procedure (which was evidently based on 
the provision for a flexible penalty), and held that the fact that 
no provision is made as to who shall determine the amount of the 
sum to be forfeited, “ would seem in no way to preclude the 
recovery of the smaller sum mentioned in the statute.” (People 
vs. Bremer, 69 N. Y. App. Div. 14.) 

If a flexible civil penalty is found advisable, the means for the 
determination of its amount must be thoroughly considered. 
The most obvious alternatives are either to leave to the prosecut- 
ing attorney or other officer charged with its administration the 
determination of the amount by bringing an action for an amount 
within the maximum and minimum limits fixed by the statute, 











334 The American Bar Association Journal 





or to expressly confer upon the court having jurisdiction of the 
action the power to determine the amount in much the same 
manner as a criminal court imposes a sentence. Neither of these 
alternatives, however, is entirely satisfactory. The New York 
case above cited suggests the possibility that a court might not 
sustain such an action for more than the minimum amount, and 
an even more serious objection to the first alternative is that one 
of the principal advantages of a flexible penalty—that of its 
ready adaptability to the varying circumstances of each case, the 
most effective exercise of which calls for complete impartiality— 
may be defeated if the determination of the amount is left to the 
prosecutor. On the other hand, to confer upon a civil court the 
power to determine the amount may involve a radical change in 
our jurisprudence which deserves serious consideration. It is 
possible that a precedent for such a provision is found in New 
Jersey, Compiled Statutes, 1910, title “ Health,” Section 51, 
but the provisions of section 40 of the same title, relating to the 
form of prosecution for the recovery of the penalty, do not indi- 
cate with absolute certainty whether the action is a civil or a 
criminal one. 

Where an offense is of a kind that may be committed by either 
a person or a corporation and the punishment includes imprison- 
ment, the amount of the fine should be made sufficiently flexible 
to permit the court to impose upon a corporate offender a fine 
commensurate with the imprisonment to which an individual 
may be sentenced. It is hardly necessary, however, to add such 
a proviso as is found in section 10 of the Act to Regulate Com- 
merce “that the penalty of imprisonment shal] not apply to 
artificial persons.” 


4. INCREASED PENALTY FOR SECOND AND SUBSEQUENT OFFENSES. 

The principle of increasing the penalty for violations repeated 
after a penalty has once been incurred is well established. Its 
justification is found in the evident insufficiency of their warning 
already given; the contempt of the offender in persisting in vio- 
lation shows the need of greater severity. Many problems are 
involved, however, in providing an effective system of increasing 
penalties for successive violations. 
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What constitutes a “ second ” or “ subsequent ” offense? Is it 
a second “ violation” or a second “conviction”? It has been 
held that the manifest purpose of such provisions is to increase 
the penalty for offenses because of persistence in violating the 
law and that the term “second offense” must mean “ second 
conviction ” (Carey vs. State, 70 Ohio St. 121). The term 
“offense” has been so generally used and interpreted in this 
sense of “ conviction ” that it has probably acquired that tech- 
nical meaning for the purpose of such provisions ; but the careful 
drafter will leave no room for doubt as to the nature of the 
previous violation which is to justify a future increase in the 
penalty. In addition to the possibility of doubt as to whether 
offense means conviction, distinctions might also be drawn and 
are in fact drawn in some European countries between a con- 
vietion, followed by sentence and execution of the sentence, and 
a conviction without sentence or a conviction and sentence with- 
out execution. 

When a penalty provision is applicable only to a single kind 
of action care in the description of what constitutes a “ first 
offense ” will suffice; but where the penalty provision applies to 
acts of different kinds, as, for example, a general penalty for 
violation of any provision of a code or general law, the question 
arises whether conviction for violation of one provision makes a 
subsequent conviction for violation of another provision a 
‘second offense.” Thus, under a penalty provision in the New 
York Penal Law for the punishment of violations of any pro- 
vision of spécified articles of the Labor Law, it was on an indict- 
ment for a third offense held sufficient to show that the defendant 
had been previously convicted of violations of other provisions of 
the same article and that it was not necessary to show that the 
previous convictions were for the identical offense (People vs. 
Butler, 154 N. Y. App. Div.). In some European countries 
where crimes are divided into three classes, instead of into two as 
in our own, it is provided that only a crime following an equally or 
more serious crime shall entail an increase of penalty. In other 
foreign countries an increased penalty is applied only where the 
offenses are identical and not where they are merely in the same 
or specified classes. Recent foreign codes also show a tendency to 
impose the increased penalty only when the subsequent offense 
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occurs within a stated period of five or ten years following the 
prior offense. 

It is only necessary to state these possibilities to emphasize the 
necessity for an exact statement of legislative intent. The drafts- 
man should not fail to obtain specific instructions on these 
points and to take care that he gives accurate expression thereto, 
which he may do in some such form as is suggested in the follow- 
ing illustrative provisions and in those found at the end of this 
report. “ A conviction shall be deemed a conviction for a subse- 
quent offense if prior to the violation constituting the offense 
the same person has been convicted for a violation of any pro- 
visions of this act ” or “ a conviction shall be deemed a conviction 
for a subsequent offense only if prior to the violation constituting 
the offense the same person has been convicted for a violation of 
the same provision of this act.” 

The advisability of making the penalties for first, second and 
subsequent offenses overlap each other, presents an important 
consideration, especially where there is one penalty provision for 
the punishment of a number of different forms of violation. 
When a penalty applies to numerous violations of different sorts 
and of varying degrees of seriousness, it frequently happens that 
a first offense of one sort may prove much more culpable than a 
second offense of another sort and there is no reason in so limiting 
the discretion of the judge as to prevent his taking such matters 
into consideration. Thus, a first offense might be punished by a 
fine of not less than $20, nor more than $100, and a second 
offense by a fine of not less than $50 nor more than $200, or 
either the maximum or minimum limit in each case might be 
omitted if deemed advisable. 

Where the penalty is made to vary for several classes of suc- 
cessive offenses as first, second, third, etc., care must be taken to 
avoid such description of the last class as might leave subsequent 
offenses unpunished ; e. g., section 1275 of the New York Penal 
Law, providing penalties for violation of the labor law after 
specifying a penalty for first and second offenses, proceeds—* for 
a third offense, by a fine of not less than $250 or by imprison- 
ment, etc.,” without indicating any punishment for a fourth or 
subsequent violation. There should be inserted in the description 
of the class subject to the maximum penalty, some such word as 
“ subsequent ” or “ 
the language should have been 


succeeding ”; e. g., in the statute just quoted, 
“a third or subsequent offense.” 
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5. CUMULATIVE PENALTIES. 


In addition to, or as a substitute for, increased penalties for 
subsequent violations after a penalty has been imposed for a first 
violation, the legislature may want to impose a cumulative 
penalty for several distinct violations or for a continuing viola- 
tion arising from a course of action or from a condition main- 
tained in defiance of the statute. The term “ cumulative penalty ” 
is here used to indicate a multiple or aggregate penalty computed 
by multiplying the penalty prescribed for one offense by the num- 
ber of separate offenses. 

The “cumulative penalty ” involves two principal problems: 
(1) whether the alleged offense constitutes one or several viola- 
tions of the statute, 7. e. whether the offense described by the 
statute is, in the language of the courts, continuing or separate, 
and (2) whether, admitting that there have been several distinct 
violations, there can be a recovery of but one penalty or of that 
penalty cumulated by multiplying it by the number of distinct 
offenses. 

Whether the offense is continuing or separate, and hence 
whether one or several penalties have been incurred prior to a 
given time, depends entirely upon the language of the statute. 
The legislature has the power to specify definitely what consti- 
tutes a violation of the provisions of a statute, and it may provide 
that each such violation shall incur a separate penalty and that 
such penalty shall be cumulative. Though possessing this power 
the legislature frequently fails.to indicate precisely what con- 
stitutes a violation or when an offense is completed for the pur- 
pose of incurring the penalty, and this failure gives rise to diffi- 
cult questions of interpretation as indicated in the following 
cases: 

A statute provided that no person shall do or exercise any 
worldly labor, business or work on the Lord’s day, and imposed a 
penalty of five shillings for each offense. On appeal by a baker 
convicted by four separate convictions for selling four loaves of 
bread on the same day, Lord Mansfield held that the latter three 
convictions were invalid, that the offender was exercising his 
ordinary trade, that it was but one entire offense even though he 
continued baking from morning till night, and that repeated 
offenses were not the object which the legislature had in view, but 
solely the punishment of a man exercising his ordinary trade on 
Sunday. (Crepps vs. Durden, 2 Cowper 640.) 


9 
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A statute prohibited cohabitation by any male person with more 
than one woman. Defendant was convicted on three indictments 
charging unlawful cohabitation during each of three separate 
years. Held that cohabitation contrary to the statute was a single 
continuous offense and not an offense consisting of isolated acts, 
and that in the absence of express provision in the statute the 
offense could not be so divided as to support separate indictments 
for each year. The court said that such an offense “can be com- 
mitted but once for the purpose of indictment or prosecution 
prior to the time the prosecution is instituted.” (In re Snow 
120 U. 8. 274.) 

A statute provided that any person who, in pursuance of a 
scheme to defraud, places any letter in any post office, shall be 
punishable by fine or imprisonment for each offense. Held that 
the act forbids not the general use of the post office for the pur- 
pose of carrying out a fraudulent scheme, but the putting a letter 
in the post office in furtherance of such scheme. Therefore, each 
letter so deposited constituted a separate and distinct violation of 
the act. (Jn re Henry, 123 U.S. 372.) 

A statute forbade confinement of cattle during transportation 
for a period longer than 36 hours without unloading them for 
rest, water and feeding; and provided that “for every such 
failure” the transporting company should be liable to a civil 
penalty. Held that penalties for violation of this act should not 
be measured by the number of cattle or of cars, but that a separate 
offense was committed as to each lot of cattle shipped simul- 
taneously when the maximum period expired as to each such lot 
regardless of the number of shippers, trains or cars. (B. & O. 
R. R. vs. U. S., 220 U.S. 94.) 

An act made a carrier who permits “ any employee ” to remain 
on duty for a longer consecutive time than that specified, liable 
for a penalty “for each and every violation.” Held that the 
wrongful act was keeping an employee at work overtime, that 
that act was distinct as to each employee so kept, and that a sepa- 
rate penalty was recoverable in the case of each of several em- 
ployees kept beyond the proper time by the same delay of a 
train. (M. K.& T. R. R. vs. U.S., 231 U.S. 112.) 

A statute made it a misdemeanor to receive any rebate in 
respect to the transportation of any property in interstate com- 
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merce. Defendant was convicted upon 1462 counts of an indict- 
ment, each charging it with receiving a concession on the trans- 
portation of a carload lot. Many carloads constituted only a part 
of a single shipment, and some single orders filled six or eight 
ears. The Circuit Court of Appeals reversed the judgment and 
held that the gist of the offense is the acceptance of the concession 
irrespective of whether the property involved was carloads, train- 
loads or pounds, that the offense was not consummated until the 
transaction was completed and that the offense of accepting the 
concession is the transaction that the given rebate consummates— 
not the units of mere measurement of the physical thing trans- 
ported—but the transaction whereby the shipper, for the thing 
shipped, no matter how great or how little its quantity, received a 
rate different from the usual rate. (Standard Oil Company vs. 
U. S., 164 Fed. 376.) 

A statute imposed a penalty for “any refusal” by an officer 
of a corporation to exhibit the stock book to a stockholder. Held 
that although the plaintiff had been forced to repeat his request 
for two or three consecutive days, there had been but one demand 
and one refusal, and that but one penalty could be recovered. 
(Cox vs. Paul, 175 N. Y. 328.) 

A statute imposed a penalty on a railroad company for com- 
pelling colored persons to ride in a particular car. Held that 
the exclusion from a car of the plaintiff and his wife at the same 
time was a single act and that a separate penalty could not be 
recovered by each. (Central R. R. vs. Green, 86 Pa. 427.) 

A statute provided that no person shall sell or offer for sale or 
have in his possession with intent to sell, any oleomargarine. 
A judgment for two violations based on a sale and a subsequent 
exposure for sale on the same day was reversed on the ground that 
it is not the policy of the law to multiply penalties, and the 
defendant should not be punished both for exposing for sale and 
selling on the same day when as here there appears to be a single 
transaction even though each act in itself would have been a com- 
plete offense and an exposure or selling on a separate day would 
have constituted another and complete offense. (Commonwealth 
vs. Sherly, 152 Pa. 170.) 

A penalty was imposed “for every such offense” and the 
offense was described in the antecedent words of the section thus 
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“shall collect or demand any greater rate or prices for passing 
over said bridge than what is prescribed in the list of tolls put 
up at the gate.” Held that it was the act of collecting unlawful 
toll which constituted the offense, so that although there were a 
number of passengers in a vehicle, the collection of the unlawful 
toll for all of them was a single act and constituted but one 
offense. (Porter vs. Dawson Bridge Co., 157 Pa. 367.) 

An act imposed.a penalty on any life insurance company 
“ which shall transact its business in this state in violation of the 
provisions of this act.” Held that the transaction of business was 
one continuing offense and that the statute did not authorize a 
penalty for every act which evidenced that the business was being 
conducted in violation of law. (People vs. Life Endowment Co., 
143 Ill. App. 517.) 

An act required every railroad company to place in each sta- 
tion a blackboard upon which it should cause to be written the 
fact whether each passenger train was on time or not, and pro- 
vided a penalty “ for each violation.” An action was brought to 
recover 1434 penalties for failure to schedule that number of 
trains. Held that only a single penalty could be recovered. 
(State vs. C. C. C. and St. L. R. R., 8 0. C. C. R. 604.) 

The preceding cases selected from various jurisdictions illus- 
trate the importance and the difficulty of specifying precisely 
what constitutes a violation for which a cumulative penalty is to 
be imposed. That the drafter must also take into consideration 
the attitude of the courts toward such penalties is emphatically 
illustrated by the New York cases which indicate an extreme of 
judicial unwillingness to give effect to cumulative penalty pro- 
visions. The New York courts have held that cumulative 
penalties will not be imposed unless the legislature states in so 
many words its intention to impose such penalties; the provision 
that a particular penalty shall be imposed for “every violation ” 
or “for any refusal” has been held insufficient to support a 
judgment for a cumulative penalty. If the drafter of a provision 
intended to impose a cumulative penalty will take care to satisfy 
the requirements of the New York court, his provision will prob- 
ably prove effective in any jurisdiction. 

In one of the leading New York cases the statute provided 
“every such corporation shall upon demand and without extra 
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charge give to each person paying one single fare a transfer 
. . . » for every refusal to comply with the requirements of this 
section, the corporation so refusing shall forfeit $50 to the 
aggrieved party.” On each of four separate occasions the 
plaintiff paid a single fare, demanded a transfer and was re- 
fused. He recovered a judgment for $200 which the Court of 
Appeals reduced to $50. After citing earlier New York cases 
where cumulative penalties had been allowed under statutes con- 
taining the words “ for every neglect ” in one case and “ for each 
offense” in another case, the opinion continues: “ it is quite 
obvious that the legislative intention to permit the recovery of 
cumulative penalties for refusals of the defendant to comply with 
the provisions of the Railroad Law in regard to the transfer of 
passengers is as clearly manifested as in any of the cases cited. 
Notwithstanding this fact a majority of my brethren are of the 
opinion that while the rule for recovery of cumulative penalties as 
already adverted to is firmly established by the earlier decisions 
of this court, yet the changed conditions in the modern life of 
great cities render its modification imperative. There have been 
presented at the bar of this court civil and criminal cases where 
the aggregate penalties sought to be recovered have amounted to 
enormous and well-nigh appalling sums by reason of plaintiffs 
permitting a long period to elapse before beginning actions. 
Actions of this nature have become highly speculative and present 
a phase of litigation that ought not to be encouraged. The court 
is of opinion that if cumulative recoveries are to be permitted 
the legislature should state its intention in so many words; that 
a more definite form of statement be substituted for the words 
hitherto deemed sufficient. A sound public policy requires that 
only one penalty should be recovered in a single action and that 
the institution of an action for a penalty is to be regarded as a 
waiver of all previous penalties incurred.” (Griffin vs. Inter- 
urban Street Railway Co., 179 N. Y. 438.) 

In denying a motion for a rehearing of the above case the court 
added that it thought “every” is not always a synonym of 
“each.” (Griffin vs. Interurban Street Railway Co., 180 N. Y. 
538.) 

That it is possible by good draftsmanship to give effect to a 
cumulative penalty provision notwithstanding the strict construc- 
11 
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tion applied by the court against such penalties in the Griffin case, 
is shown by two subsequent cases in the same court. 

A statute provided that no person shall manufacture, keep or 
offer for sale any adulterated vinegar, and that every manu- 
facturer of cider vinegar shall plainly brand on the head of “ each 


cask, barrel,” etc., the words “cider vinegar,” and that every 


person violating this provision shall forfeit $100 “for each 
violation.” Held that while adulteration would constitute only 
one violation for all the vinegar inspected at any one time, yet 
the judgment for cumulative penalties should be sustained be- 
cause under the terms of the statute a misbranding of each barrel 
constituted a separate violation. (People vs. Spencer, 201 N. Y. 
105.) 

A statute prohibited the sale of adulterated milk and expressly 

provided that “the sale of each one of several packages shall 
constitute a separate violation.” Judgment for cumulative 
penalties was affirmed and the court said: “ The precise language 
of the statute authorizes a recovery of aggregate, or cumulative, 
penalties ... .” When it can be seen from the language of the 
statute that a penalty is expressly imposed for each instance of 
the violation, the intent will be given its full effect.” (People vs. 
Abronson, 208 N. Y. 138.) 
* An act required a railroad twice a year to remove inflammable 
materials from certain portions of its right of way, and provided 
a penalty of $100 “for each day that it continues the violation 
thereof.” Judgment reducing to $200 a verdict of $100 for each 
day from July 30, 1905, until the end of the year, and for each 
day from July 16, 1906, to the end of the year, was affirmed by 
the Court of Appeals on the ground that the statute was so un- 
certain in its provisions as to preclude a cumulative penalty ; that 
the jury could not supply its failure to fix definite periods for 
observance; and that under a strict construction of the statute 
there could be no complete default until the last day of the 
calendar year, and that at the most there could be but a single 
day during which such default could be said to continue. (People 
vs. L. I. R. R., 208 N. Y. 541.) 

These cases indicate that while the courts will not imply 
legislative intention to impose a cumulative penalty, it is possible 
to phrase the statute so that what would otherwise be a con- 
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tinuing offense is divided into a number of separate offenses, each 
subject to a penalty. For example, in the cohabitation case the 
statute might either have prescribed a penalty for each day or 
other period during which cohabitation continued, or it might 
have penalized not the cohabitation which is a course of action 
but some particular act that forms part of that course of action. 
In the mail case, on the other hand, that which was held a sepa- 
rate offense might have been held a continuing one if Congress 
had imposed the penalty not on the placing of a letter in the 
post office, but on the using of the mails to defraud. 

Where the drafter is assured that the legislature desires to 
impose a cumulative penalty, he can make the legislative inten- 
tion effective by observing the following rules: 

(1) It should be distinctly stated that the penalty is to be 
imposed for “ each” or “ each and every ” offense or violation. 

(2) The provisions defining the requirement or prohibition of 
the statute should be so drafted as to clearly indicate just what 
constitutes such an offense or violation. The importance of this 
rule is indicated by a recent statute which carefully provides 
“that each act of dentistry shall be deemed a separate offense,” - 
but fails to indicate what constitutes an “ act of dentistry.” 

(3) Where the act or omission penalized is in its nature con- 
tinuing, some such provision as that “ each day during which the 
violation continues shall constitute a separate offense” should 
be used to indicate when an offense is completed for the purpose 
of incurring the penalty. 

Even where the drafter has followed these rules and has care- 
fully indicated that what might otherwise be held to be a con- 
tinuing offense for which only one penalty could be imposed, is 
to be divided into a number of separate offenses for each of which 
the penalty is to be imposed, there is still danger that the courts 
in some jurisdictions may by resort to considerations of public 
policy avoid the imposition of a cumulative penalty. The New 
York Court of Appeals has said that before it will impose such 
penalties, the legislature must declare its intention to impose 
them in so many words. Subsequent cases in the same court, 
however, indicate that if the rules herein suggested be followed, 
the cumulative penalty will be sustained. 
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Even where a cumulative penalty is sustained and imposed, as 
in the case of Jones vs. Rochester Gas Company, 158 N. Y. 678, 
for each day of a company’s refusal to furnish service, an action 
for the penalty may be held to exhaust the right to recover for a 
continuation of the same refusal. After the recovery of the 
penalty in that case, a second action was brought to recover 
penalties from the day of the commencement of the preceding 
action. The court held that while the amount of the penalty 
would depend on the period during which the default continued, 
still it was a single penalty for a default which was also single, 
though it might be continuous, and that the cause of action being 
single, it was indivisible and but one recovery, therefore, could 
be had. (Jones vs. Rochester Gas Company, 168 N. Y. 65.) 
This case suggests the importance of a provision expressly allow- 
ing repeated actions if it is desired to make a penalty for refusal 
to comply with a request operative until compliance despite an 
intervening action for the penalties accrued to the time of its 
commencement. It is, of course, possible, as suggested by the 
court in the above case, that the person whose request has been 
_Tefused may renew it immediately after commencing his action 
for penalties already accrued and thereby start a new default 
operative until compliance or subsequent suit. 

If in spite of the exercise of the utmost care the draftsman is 
not entirely satisfied that he has effectually precluded any possible 
misconstruction of a cumulative penalty provision, there is a 
further suggestion which, while not too strongly to be relied upon, 
may prove helpful at least as a caution. The courts have in some 
cases shown a tendency to take into consideration the amount of 
the basic penalty in weighing the question whether or not the 
legislature has expressed an intent to impose cumulative penal- 
ties. While a small penalty such as $5 or $10 is not conclusive 
of such intent, nevertheless, a large penalty such as $500 of $1000 
has sometimes been taken as almost conclusive or a contrary 
intent. For example, in Cox vs. Paul, 175 N. Y. 328, the court 
said “ that penal statutes are not passed to enable parties to make 
money by cumulating penalties, but rather for compelling the 
performance of some duty, public or private, and ordinarily one 
penalty may secure the end as effectually as many, especially when 
the penalty is so large as in this case.” 
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6. COMPARATIVE DESIRABILITY OF CIVIL OR CRIMINAL PENALTY. 


Penalties may be divided into two great classes, civil and 
criminal, and a decision between these two forms must always be 
made by the careful legislator. Many considerations, such as 
local conditions, the general character of the persons or corpora- 
tions which are subject to the particular law, the established 
practice or custom in the jurisdiction, etc., will inevitably enter 
into the determination, but there are some considerations which 
indicate the comparative desirability of one form or the other. 

A criminal penalty, especially if it permits a sentence of im- 
prisonment, may prove a greater deterrent and more to be feared. 
A civil penalty, or even a fine, if not too large in amount and 
seemingly commensurate with the gravity of a minor offense, is 
sometimes treated as a mere license for the privilege of violating 
the law. Regulatory legislation very often applies particularly 
to persons or corporations to whom a money penalty means little 
as compared with personal imprisonment for even a short period. 
This consideration, however, also has its limitations, for it must 
be remembered that if an offense is one which may appear to the 
average court or jury as technical or formal and not particularly 
culpable, so that they are reluctant to brand a defendant as a 
criminal, judgment may more readily be obtained against him in 
a civil action. 

Criminal procedure is frequently more speedy and direct, and 
a criminal penalty, when once imposed by the court, may be more 
easily enforced or collected than a civil penalty. In this con- 
nection, however, a provision found in a recent act contains a sug- 
gestion. After imposing for each violation a penalty to be 
recovered by the commissioner of labor in an action of debt the 
act further provides for execution against the body of any defend- 
ant other than a corporation if sufficient goods and chattels to 
satisfy the execution are not found—the whole procedure being 
analogous to the common law capias ad satisfaciendum. (N. J. 
Laws, 1914, Ch. 121, §$13-15.) 

A criminal penalty may more readily be made flexible between 
certain maximum and minimum limits, while the civil pro- 
cedure of most jurisdictions affords little or no machinery for 
administering such provisions, as has already been more fully 
pointed out. 
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On the other hand, however, the practice in civil actions may 
increase the chances of a recovery. The slightest preponderance 
of evidence is sufficient to support a verdict in a civil case, while 
in a criminal case the evidence must be such as to convince beyond 
reasonable doubt. In some jurisdictions an added advantage is 
afforded by the fact that a less than unanimous agreement of a 
jury is sufficient for a verdict in a civil case. 

There can be no remission or suspension by the court of a 
penalty recovered in a civil action; and in only a few of our 
constitutions does the pardoning power of the executive extend 
to the remission of civil penalties or forfeitures. Even under 
these constitutions, it would probably be construed as limited to 
penalties recovered directly by the state. The importance of this 
consideration has been shown in cases where minor courts not in 
sympathy with the purposes of a law have had jurisdiction of 
offenses under it. In certain counties in New York during the 
canning season, sentences for violations of the law regulating 
hours of labor have been remitted or suspended as soon as 
imposed. 

A civil penalty insures to the department or official charged 
with the enforcement of a law, the right of appeal and an oppor- 
tunity to secure a determination of disputed questions of con- 
stitutionality, validity and interpretation. In the case of 
criminal penalties, it is sometimes difficult to obtain such a final 
determination from the highest court in jurisdiction in which 
the state has no appeal from an acquittal, and it has happened not 
infrequently that the enforcement of a law which has eventually 
been upheld has been practically nullified for a long period 
through the adverse decisions of lower courts in directing verdicts 
of acquittal. 

A requirement of the keeping of account books, time books, 
etce., and of the making of reports by those subject to the pro- 
visions of a regulatory statute is frequently an important part 
of the machinery for its enforcement. On the other hand, most 
of our constitutions contain the guarantee that no person shall 
in a criminal case be compelled to be a witness against himself, 
and if the penalty for the violation of such an act is a criminal 
one, there exists the possibility that important provisions essen- 
tial to the administration of the act may be held unconstitutional 
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(Ferguson vs. Reardon, 197 N. Y. 236). This constitutional 
guarantee is expressly limited to criminal cases in the Constitu- 
tion of the United States and in all but about six of the state 
constitutions. 

It may sometimes happen that the interests of the public or of 
those who have been damaged by an offense might be furthered 
by a compromise (e. g., full restitution if prosecution is discon- 
tinued) more than the interests of justice would be furthered by 
pushing the prosecution. A provision for a civil penalty gives the 
prosecuting officer an opportunity to make such a compromise 
not afforded under a criminal penalty. 

While it may at times be difficult to decide the question of 
policy as between a civil and a criminal penalty, there is no excuse 
for failing to clearly indicate the form of the penalty and thus 
passing on to the courts an unnecessary problem of interpreta- 
tion. In the present development of our jurisprudence, every 
action or prosecution must fall on one side or the other of the 
line dividing civil and criminal procedure, and it is inexcusable 
that penalty provisions of such a hybrid nature as those referred 
to in subdivision eight of this topic should be so frequently found 
in our legislation. 


Y. CRIMINAL PENALTIES. 


In drafting a provision which includes criminal penalties any 
inconsistency or failure to conform with the general criminal 
law and procedure of the jurisdiction should be avoided. From 
the very nature of the case it is impractical in this report to treat 
exhaustively this phase of the subject; but it is possible to point 
out briefly how an entirely different and unintended effect may 
result from such disregard on the part of the draftsman. 

In many foreign countries criminal offenses, aside from 
offenses such as treason, which need not now be considered, are 
divided into three classes, e. g., in France and Belgium into 
crimes (crimes), misdemeanors (delits), and trespasses or police 
infractions (contraventions), with further subdivisions within 
each class. In this country, however, such offenses are generally 
divided into but two grades—felonies and misdemeanors—and 
there is little or no subdivision within each grade, although the 
same purpose is attained through the different penalties pre- 
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scribed for different offenses. As, however, the operation of many 
provisions of law which are of general application—e. g., such as 
those relating to jurisdiction, procedure, witnesses, juries, evi- 
dence, principals and accessories—often depends upon the grade 
of the crime, and upon the other hand the grade of the crime, if 
not specifically stated, may depend upon the same sort of general 
rule, the importance and necessity of keeping such considerations 
in mind when drafting a criminal penalty will readily be realized. 
For example, under such a provision as that of §2 of the New 
York Penal Law, to the effect that a felony is a crime which is 
and may be punishable by death or imprisonment in a state 
prison and that any other crime is a misdemeanor, the casual 
addition of the words “ in a state prison ” or “ in a penitentiary ” 
to a provision imposing the penalty of imprisonment might re- 
sult in differences in the jurisdiction of the court having cogni- 
zance of the offense and in the rules of law affecting its prosecu- 
tion entirely unintended by the proponents of the legislation. 

In drafting a criminal penalty it is probably advisable to state 
that the person violating the statutory provisions “ is guilty of a 
misdemeanor (or felony).” This precludes the possibility of a 
question whether the offense is criminal, and if so, of what grade, 
and of incidental questions as to the jurisdiction of the court, 
the manner of choosing a jury, ete. 

In the construction of penalty provisions the question fre- 
quently arises whether a violation of a statute is punishable 
without proof of knowledge or intent on the part of the offender. 
The necessity for including the words “ knowingly” or “ wil- 
fully ” in defining the offense, or on the other hand expressly 
providing that knowledge or intent is immaterial, depends largely 
on such considerations as the nature and seriousness of the 
offense, its status at common law, the language of the statute in 
which it is defined, and the nature of the penalty which is im- 
posed. The omission of such a provision defining the exact 
nature of the offense may necessitate a judicial interpretation, 
which in turn may materially affect the operation of the statute 
and contravene its most effective provisions. 

At common law no crime was punishable without proof of a 
guilty mind, and an indictment was faulty which did not allege 
intent. With the development of police regulations, there arose 
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a new class of offenses defined by statute and commonly known as 
mala prohibita. A statute defining such an offence need not 
specify that intent or a guilty mind is essential to the imposition 
of punishment for its violation, but if it is intended that the state 
of mind is essential to conviction under such a statute, it should 
be so specified. Thus, in the case of violations of speed laws, 
Sunday closing laws, game laws, license laws, or similar legisla- 
tion, punishment will be imposed on proof of violation irrespect- 
ive of knowledge or intent on the part of the offender. But if 
the legislature makes even the slightest reference to the state of 
mind of the offender, it may be construed as an essential! element 
of the offense. Thus, where a statute provided against selling 
liquor to minors and further specified that selling to a minor in 
a certain place should be deemed prima facie evidence of an 
intent to violate the law, the court held that there was a plain 
inference from the language of the statute that there must be an 
intent to violate the law before a conviction could be sustained 
(People vs. Welch, 71 Mich. 548). If the penalty imposed is 
severe, however, even though the statute itself defines the breach 
as a misdemeanor, a court will sometimes seize upon inapt phrase- 
ology to declare that an intent or guilty knowledge on the part of 
the offender is a prerequisite to the imposition of a penalty 
under it. 

When a statute defines an offense which was also a crime at 
common law, it is generally held that the common law principles 
have not been abrogated and that a wilful act or knowledge on the 
part of the defendant is necessary to a conviction. Thus when a 
statute defines burglary as including the breaking and entering 
of a dwelling house in the day time and affixed a penalty of from 
ten to twenty years in the penitentiary, it is not to be presumed 
that an indictment under the act would be upheld’without proof of 
intent. A crime which is a malum in se and at common law 
required intent will not be changed in this respect when defined 
by statute unless the statute expressly provides that intent is not 
an element. When, however, a statute defines a crime in an 
entirely different manner than at common law, or defines a new 
crime which did not exist at common law, and a penalty is imposed 
which is very severe, the question whether it is necessary to prove 
knowledge or intent as an element of the crime is one of inter- 
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pretation, and the draftsman should carefully consider the advis- 
ability of expressly stating whether knowledge or intent is an 
essential element. Of course, if general statements in the pro- 
visions show that it is not, specific reference need not be made, 
but if the offense falls within the class last considered, an express 
provision as to whether the state of mind of the offender is an 
element of the offense should be included. 


The penalizing of violations of administrative rules and regu- 
lations presents no additional difficulties, except that until quite 
recently there existed some question as to whether a criminal 
penalty could be imposed by the legislature for an offense which 
the legislature itself had not specifically defined. This difficulty 
has, however, been finally disposed of by the Supreme Court of 
the United States, which sustained an indictment for a violation 
of a regulation concerning the grazing of sheep within forest 
reserves. ‘The regulation had been made by the Secretary of 
Agriculture under an act of Congress giving him power to make 
rules and regulations to “ insure the objects of such reservations, 
namely, to regulate their occupancy and use, and to preserve the 
forest thereon from destruction,” but making no specific mention 
of the grazing of sheep (United States vs. Grimaud, 220 U. S. 
506). It is just possible that there may still be some jurisdic- 
tions which would refuse to adopt the view of the Supreme Court 
upon this once doubtful question; but similar convictions for 
violations of administrative regulations have been sustained in 
several states. (Commonwealth vs. Sisson, 199 Mass. 447; 
Pierce vs. Doolitte, 130 Iowa 333 ; State vs. Snyder, 131 La. 145.) 

There is real doubt, however, of the constitutionality of a form 
of provision not uncommon in England, authorizing the fixing 
of the amount of the penalty by administrative regulation (e. g., 
the Mental Deficiency Act, 3-4 George V, Ch. 28, p. 166, pro- 
vides that any person guilty of a breach of any regulation made 
under the act shall be liable to a penalty to be prescribed by such 
regulations within a maximum fixed by the act). The fixing of 
the penalty in this manner is little more advantageous than the 
fixing of it directly by the legislature, and as there is seldom any 
need for a provision in this form, it should be avoided as of 
doubtful validity. This objection, of course, does not apply to 
municipal and other subdivisions of the state, the delegation of 
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local legislative powers to which has always been sanctioned by 
the principles of constitutional law, and it is possible that in some 
jurisdictions such quasi-administrative agencies as health boards 
would be included in the class to which such power can be dele- 
gated (c. f., Compiled Statutes of New Jersey, 1910, title 
“ Health,” §§50-51). 

Mention should also be made of a not uncommon error found 
in provisions for the punishment of offenses both by fine and im- 
prisonment. In most such instances a flexible penalty of a fine 
or imprisonment or both is mentioned; and where such is the 
intent the conjunction “or” should be used and not “and” as 
has not infrequently happened in provisions where a different 
meaning was obviously intended. 


8. Civin PENALTIES. 


In the case of a criminal penalty it is of course unnecessary 
to provide by whom the prosecution is to be brought; but a pro- 
vision for a civil penalty should indicate upon whom the right 
of action is conferred—whether the state or a specified officer 
charged with the administration of the particular law, or a com- 
mon informer or the party suffering damage on account of the 
violation. 

It is in provisions for civil penalties that draftsmen have not 
infrequently committed a most flagrant breach of good form— 
at least it is such in most jurisdictions. Although in a few 
jurisdictions the courts have held to the contrary, the term “ fine ” 
ordinarily implies a criminal penalty and is for example defined 
by Bouvier as “a pecuniary punishment imposed by a lawful 
tribunal upon a person convicted of a crime or misdemeanor.” 
The mode in which fines and penalties are to be recovered is a 
matter of legislative discretion and a statutory provision that a 
“ fine” is to be recovered in a civil action would, of course, be 
enforced by the courts. Such wording is, to say the least, bad 
form, and at the worst may give rise to ambiguities as to just 
what procedure was intended. The use of any such terms as 
“ fine,” “ guilty ” or “ conviction ” should be strictly avoided in 
the drafting of any penalty provision not criminal in its nature. 

An interesting question arises when a civil liability for a 
wrongful act is imposed by a statute. A provision of this sort is 
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penal in the sense that it is to be strictly construed and if the 
liability is enforced in an action by the state or even by a common 
informer, it is, like a criminal prosecution, penal in the sense 
that such an action cannot be maintained in the courts of another 
state or country. But if there is given to the party damaged a 
right of action which otherwise would not have existed the action 
on his part is remedial and enforceable in the courts of another 
jurisdiction. (Huntingdon vs. Attrill, 146 U.S. 657.) Whether 
the same is true if the statute allows the recovery of damages in 
excess of those actually suffered, e. g., double or triple damages, 
is a more open question ; but a right of action for double damages 
in case of neglect by a town of its duty to keep the highways in 
safe condition has been held “ purely remedial ” and as having 
none of the characteristics of a penal prosecution (Reed vs. 
Northfield, 13 Pick. 94); and a statute creating a liability for 
damages for the infringement of the copyright of a dramatic 
composition “to be assessed at such sum, not less than $100 for 
the first, and $50 for every subsequent performance, as to the 
court shall seem just ” has been held not a penal statute. (Brady 
vs. Daly, 175 U. S. 148.) The case cited is probably authority 
for the point that where the inherent difficulty of proving by 
satisfactory evidence the amount of damages actually sustained 
is great, a statute fixing as liquidated damages an amount some- 
times exceeding the actual damages, is strictly remedial and not 
penal. 

A novel example of this form of penalty is found in a recent 
act requiring the prompt payment of wages, which provides that 
a laborer making written demand for unpaid wages within twenty- 
four hours after discharge shall recover in addition to wages due, 
a penalty of as much per day for the time the wages remain 
unpaid, not exceeding thirty days, as he was receiving at time of 
discharge. (South Carolina, Act of March 6, 1915.) 


9. ForM AND PHRASEOLOGY. 


In the drafting of penalty provisions it is especially important 
that the rules and principles of drafting should be carefully fol- 
lowed, as no other form of legislation is subjected to more critical 
tests by the courts. That the most simple, plain and concise 
statement is the best cannot be too strongly emphasized. 
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The detaching of clauses, an expedient well adapted to the 
clear expression of all penalty provisions, and one which is com- 
monly practiced in European countries, has been treated at con- 
siderable length under the heading “ Canons of Style” in Topic 
I,’ to which reference should be had. The best American ex- 
ample of this detaching of clauses is probably found in the Penal 
Law and codes of procedure of New York. 

In American legislation the penalty provisions generally follow 
the substantive provisions to which they relate, but in England 
they are frequently found at the beginning of an act. It is 
doubtful, however, whether any great advantage would follow 
the adoption of the English practice in this country. 

It is probably unnecessary to use the double form “ violation 
of or failure to comply with” as the term “ violation ” is suffi- 
ciently broad to include acts of omission as well as of commission 
(State vs. Case, 53 Mo. 246), and when an act regulating the 
manufacture of goods also prohibited the sale of goods made in 
violation of its provisions, an indictment for a sale of goods 
; manufactured outside of the jurisdiction has been sustained on 
the ground that violation means “ practical non-conformity as 
well as punishable transgression” (People vs. Fox, 4 N. Y. 
App. Div. 38). 

It is seldom necessary to scatter through a code or general 
law, which may be subject to many different kinds of violations, 
different penalty provisions for different substantive provisions. 
It may be that all violations cannot be included in one penalty 
provision, but generally most violations can be so included. One 
section providing penalties for all violations “except as herein 
otherwise provided,” and special provisions for the punishment 
of violations, which for one reason or another really deserve 
special treatment, will generally be found the most satisfactory 
; form. Even a cursory reading of the Act to Regulate Commerce 
‘ furnishes convincing proof of the usefulness of working a penalty 

provision into almost every page of a long act. 

Where an offense is sufficiently defined by the substantive pro- 
visions of a statute it is best as a general rule merely to refer in 
the penalty provision to the substantive requirements or pro- 
hibitions—e. g., as “ provisions of this act,” “ provisions of sec- 
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tion ten,” ete,—and not to attempt a further definition of the 


offense. If in any instance, however, it is thought desirable to 
repeat such a definition in the penalty provision, extreme care 
should be taken to use exactly the same form and phraseology as 
found in the substantive provisions. Any other course is subject 
to a great risk of resulting in an inadvertent difference in the 
offense as defined in the two provisions—e. g., cf., the exceptions 
stated in New York Labor Law, Par. 7 (Laws of 1913, Ch. 462), 
and in New York Penal Law, Par. 1271, subdivision 4 (Laws of 
1907, Ch. 506). 

It must be remembered that to the extent that a penalty pro- 
vision relates to and is dependent upon substantive provisions, as 
almost every such provision does, it is incomplete in itself, and 
especially is this so if it includes a cumulative penalty. The 
draft of such a provision cannot be considered finished unless 
when considered and tested in connection with the substantive 
provisions to which it relates, all taken together make a complete 
and perfect whole. 


10. ILLUSTRATIVE PROVISIONS. 


The following drafts of typical penalty provisions have been 
prepared in illustration of the principles here discussed : 

“ (a) Any person who violates any provision of this act or of 
the regulations made in pursuance thereof is guilty of a misde- 
meanor, and upon conviction shall be punished for a first offense 
by a fine of not less than $20 nor more than $100; for a second 
offense by a fine of not less than $50 nor more than $250, or by 
imprisonment for not more than thirty days, or by both such fine 
and imprisonment ; and for a third or subsequent offense by a fine 
of not less than $100 nor more than $1000, or by imprisonment for 
not more than one year, or by both such fine and imprisonment. 
A violation constitutes a second offense if committed after one 
conviction of the same person for a violation of the same or any 
other provision of this act or of the regulations made in pursu- 
ance thereof, and constitutes a third or subsequent offense if 
committed after two or more such convictions. (The term ‘ per- 
son ’ is used in these drafts on the assumption that it is elsewhere 
defined as including also corporations, associations, etc. In this 
connection note the use throughout the Criminal Code of the 
United States of the term ‘ whoever.) 

“(b) Any person who violates any provision of this act or of 
the regulations made in pursuance thereof, shall, for each viola- 
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tion, be liable to a penalty of $50, to be recovered in a civil action 
by the people of the state. 

“(c) Any person who sells or gives a cigarette to any minor 
under the age of sixteen years, shall for each cigarette so sold or 
given forfeit and pay to the parent or guardian of such a minor 
the sum of $10, to be recovered in a civil action by the person 
entitled thereto. 


“ 


(d) Any person who violates any provision of this act shall 
for each violation forfeit to the people of the state the sum of 
$100, to be recovered in a civil action. When the violation con- 
sists of the manufacture or production of any article or substance, 
or the maintenance of any condition, or the continuance of any 
course of aetion, each day during any part of which such manu- 
facture or production is carried on, or such condition or course of 
action is maintained or continued, constitutes a separate viola- 
tion. When the violation consists of the sale or exchange or the 
offering or exposing for sale or exchange of any article or sub- 
stance, the sale or exchange of each one of several packages shall 
constitute a separate violation, and each day on any vart of which 
any such article or substance is offered or exposed for sale or ex- 
change constitutes a separate violation. When the use or furnish- 
ing for use of any such article or substance is prohibited, each day 
during any part of which such article or substance is so furnished 
for use constitutes a separate violation, and the furnishing of the 
same for use constitutes a separate violation as to each person to 
whom it is furnished.” (See N. Y. Agricultural Law, Par. 52, 
Laws of 1901, Ch. 656.) 


APPENDIX C. 


LETTERS FROM OFFICERS OF OFFICIAL BILL DRAFT- 
ING AND REFERENCE AGENCIES, DETAILING 
THE WORK BEING DONE BY THEIR RESPECTIVE 
AGENCIES. 

CALIFORNIA. 
Lerrer or Arruur P. Witt, Curer oF CALIFORNIA LEGISLATIVE 
CouNsEL Bureau, Datep May 14, 1915. 

“This bureau was created by an act of 1913, a copy of which is 
enclosed herewith. It was not organized, however, until the 
summer of 1914. The act creating it has been amended so as to 
impose upon the chief of the bureau the duty of revision of 
initiative measures as described in Senate Bill 723, a copy of 
which is enclosed herewith and which has become law. 
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“The months intervening between the organization of the 
bureau and the meeting of the legislature were occupied in con- 
sultation with various departments of the state government 
relating to the measures which they contemplated presenting to 
the legislature, in gathering from this state and elsewhere infor- 
mation on various subjects which it seemed probable that the 
legislature would consider, in drafting bills in response to re- 
quests by members of the legislature and in otherwise preparing 
for effective and adequate service. When the legislature met it 
was speedily seen tha+ none of this preparatory work had been 
wasted. The services of the bureau were immediately availed of 
as though it had been in operation for many years. There seemed 
to be very little doubt amongst the members of the legislature as 
to the lines along which, its services could be utilized. Of the 
40 members of the Senate and 80 members of the Assembly, 120 
in all, 115 resorted to this bureau during the session for service 
of various kinds and extent. In addition to these members of the 
legislature, we were called upon by nine departments of the state 
government and the executive. If one may judge from expres- 
sions of the legislators and heads of departments, the state will 
never again be without such a bureau. The legislature has in- 
creased our appropriation and various lines of work have been 
laid out for us which will undoubtedly occupy our time very fully 
until the next session. Along with other work we shall codify the 
laws under which various departments are operating. 

“ One noticeable feature about the development of our work in 
this state is that the drafting of bills is only one form of the 
activities of the bureau. Reference to it as a bill drafting 
bureau indicates a very imperfect conception of its purpose and 
duties and actual operation. It is a Legislative Counsel Bureau 
in the fullest meaning of the term. The chief of the bureau, 
during the session of the legislature, was daily called upon to 
express his opinion as to the practicability of proposed measures 
and their relation to existing laws, to give opinions verbally and 
in writing as to the constitutionality of proposed laws and in other 
ways to counsel the legislature and the departments. As far as 
we were able during the rush of our daily work, we kept track of 
the progress of legislation in other states regarding subjects of 
interest to the people of this state. The bureau was constantly 
called upon to prepare amendments to bills already introduced 
and to advise the legislative committees on revision and printing. 
It is to be remarked, however, with emphasis, that neither the 
chief nor any member of the staff either urged or opposed, 
directly or indirectly, legislative action upon any measure. 

“ An important provision of the law creating this bureau is 
that requiring the chief of the bureau to remain at the call of the 
Governor for the 30 days following the adjournment of the legis- 
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lature—the period allowed by the constitution for the signing of 
bills. 

“In conclusion, it may not be inappropriate to say that the 
relations between the bureau and the members of the legislature 
have been most harmonious. On the one side, the bureau has 
been anxious to render every service within its power that could 
lighten the work of the legislators, and on the other side the mem- 
bers of the 41st session of the legislature—an exceptionally able 
body, by the way—have displayed the utmost consideration and 
appreciation.” 





ILLINOIS. 


LETTER OF FINLEY F. BELL, SECRETARY OF THE LEGISLATIVE 
REFERENCE BurEAU, Daten Aprit 23, 1915. 


“The bureau has four functions, viz.: The collection of data, 
recording of procedure during the session, preparation of the 
budget, and the drafting of bills. 

“As compared with the bureaus in other states, we have been 
assigned more work than perhaps any other bureau, and it is 
rather difficult to set forth within the scope of this letter, our 
accomplishments to date. .... Our attempt along the lines of 
scientific budgetry has been the first made in this state, and it 
has been very well received by the legislature. Our Legislative 
; Digest, which is issued weekly, seems to fill a long needed want. 
Of the bills introduced so far, this bureau has prepared about 
90 per cent, and while I cannot affirm that they are flawless, I feel 
safe in the assertion that their preparation was effected with more 
care than similar bills introduced in the legislature. 

“The popularity of the bureau is growing daily. It is being 
constantly used, not only by members of the legislature, but the 
public as well. The question now is, not so much what a bureau 
can accomplish, but how did the legislature ever get along with- 
out it?” 


INDIANA. 


Lerrer or JoHn A. Lapp, DiREcTOR OF THE BuREAU oF L&GIs- 
LATIVE INFORMATION, DATED APRIL 29, 1915. 


“ This bureau was originally organized as the legislative refer- 
ence department of the State Library. In 1907, it was given an 
appropriation of $4000 and the work was actively begun. The 
law required the collecting of information and the drafting of 
bills under direction of members of the legislature. Considerable 
work was done at the beginning with this limited appropriation. 

“Tn 1911, the appropriation was slightly increased and the 
department was authorized to co-operate with the University of 
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Indiana and also to organize a municipal reference section for 
the purpose of aiding cities of the state. 

“In 1913, the bureau was organized separately under the 
direction of a board consisting of the Governor, State Librarian, 
the presidents of the two state universities and one additional 
member appointed by the Governor. An annual appropriation 
of $13,500 was provided and that appropriation was continued 
by the 1915 legislature. The work is merely an expansion of that 
which was carried on in the beginning. Gradually the amount of 
work passing through the department has increased until at the 
session of 1915 approximately three-fourths of the bills were 
either drafted in this department or revised. The preparation of 
bills has been the largest element of the work of the bureau. 
The material gathered has been used more extensively by mem- 
bers of the staff in preparing such bills than by the individual 
members of the legislature. This is inevitable because the ordi- 
nary member is not a student and cannot use research materials 
to very great advantage. A few members do extensive research 
work and to these the department has been very helpful. On 
the whole, however, the material gathered serves its greatest 
purpose in putting at the command of the staff of the bureau 
the information which they need in working out concrete proposi- 
tions in the form of bills. 

“Two fields of work have been especially fruitful for the 
bureau. One that of co-operating in the conduct of legislative 
investigations. This bureau did practically all of the work for 
the Industrial Education Commission in 1912 and 1913 and did 
practically all of the research work for several commissions and 
investigations created in 1913. For the coming year similar 
duties are put upon the bureau in helping the Commission on 
Taxation. The second work of importance is that of revising and 
codifying statutes on certain subjects. The 1915 legislature put 
the duty of codifying the health laws and the mining laws upon 
this department in co-operation with special commissions. The 
work of the department is carried on regularly by a staff con- 
sisting of eight members and one additional person from the 
University of Indiana who co-operates in the municipal reference 
work. During the last session we had 24 employees and besides 
the stenographic force of the House of Representatives was placed 
under the direction of the bureau. 

“The inadequate facilities for giving information on pending 
legislation has caused us to develop the facilities for the copying 
of bills introduced and furnishing information. This work will 
be expanded in the future unless the legislature provides a 
method of giving information to the public. 

“T am convinced that a department of this kind must take hold 
of the whole problem for the preparation of bills in connection 
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with a bureau of information. I do not believe that efficiency 
will be developed by creating a bureau of reference independent 
of a drafting department.” 


OHIO. 


Letter orf C. B. GALBRATH, DirEcTOR OF THE LEGISLATIVE 
REFERENCE DEPARTMENT, DatED May 1, 1915. 


“This department was organized in 1910 as a part of the state 
library. This plan was continued until February, 1913, when 
it was made a separate state department with a director. At 
present the state librarian has been appointed ex-officio director 
without compensation. 

“The work of the department this winter has been mainly in 
drafting bills, about 300 of the bills which were introduced in the 
legislature having been drafted in this department. A great deal 
of reference work has also been taken care of, chiefly of a com- 
parative nature in looking up laws and legislation in the various 
states which would help in the legislation in this state. During 
the past two years three bulletins have been issued by the depart- 
ment. Prior to that time there were several bulletins issued 
under the direction of the state librarian. 

“T feel that these departments are of great value to the mem-— 
bers of the legislature and there are possibilities of doing a great 
amount of research work along legislative lines.” 


PENNSYLVANIA. 


LeTTeR OF JAMES N. Moore, DirecTOR oF THE LEGISLATIVE 
REFERENCE BuREAU, DATED May 28, 1915. 


A SHORT SYNOPSIS OF THE WORK DONE IN THE LEGISLATIVE 
REFERENCE BUREAU. 


“The Legislative Reference Bureau was created by the act of 
April 27, 1909, P. L. 208, which act was amended by the act of 
April 21, 1911, P. L. 76. The bureau was established primarily 
for the use and information of the members of the General 
Assembly, the heads of the several departments of the state gov- 
ernment, and such other citizens of the commonwealth as may 
desire to consult the same. Under the act creating the bureau it 
becomes the duty of the director and his assistants, upon request, 
to aid and assist the members of the General Assembly, the Gov- 
ernor and the heads of the departments by advising as to bills and 
resolutions, and also to draft the same into proper form for pre- 
sentation to the legislature. The bureau is also directed to 
furnish to the members of the General Assembly, the Governor 
and the heads of the departments, full information upon all 
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matters which may be of public interest. The bureau is pro- 
hibited from either urging or opposing legislation and may not 
suggest any bills to the General Assembly for introduction. In 
the drafting of bills the bureau follows the request of the author 
of the bill and may insert no provisions which have not been 
suggested. The purpose and aim of the bureau in the drafting 
of ‘pills is to pay particular attention to the form in which they 
are drafted, to make them readable and easily understood to look 
into their constitutionality, both as to form and substance and 
their effect upon existing legislation. In this connection sugges- 
tions are ofttimes given to the authors of bills which may be 
either adopted or rejected. 

“ Under the act creating the bureau it is not compulsory that 
bills submitted to the legislature should pass through the bureau, 
either before or after presentation, but that the work of the 
bureau has been of some value and is appreciated by the members 
of the General Assembly and the heads of the departments of the 
government is best shown by the fact that out of a total number 
of 2189 bills presented at the last session of the legislature, 
approximately 60 per cent of them were drafted or revised by the 
bureau before presentation. 

“Tn addition to the drafting of bills much valuable assistance 
is given to the members of the General Assembly in the drafting 
of amendments to bills during their passage through the legis- 
lature, and also much information is given showing. ‘the effect of 
proposed legislation upon the existing legislation and the opera- 
tion of such legislation in other states. 

“ During the sessions of the legislature the bureau maintained 
in each branch of the General Assembly a bill-book clerk who 
keeps a record of all legislation which is immediately after each 
session entered in the records of the bureau so that at any time 
the status of any particular bill which has been introduced can be 
readily ascertained. In addition to the status of the bills in this 
record, the bills are minutely indexed so that any particular bill 
which has been introduced may be easily located. 

“Tn addition to collecting much valuable information relating 
to matters of public interest, the bureau is authorized to prepare 
from time to time and publish bulletins, pamphlets and circulars 
containing information collected by the bureau and such compila- 
tions of the laws of this or other states as may be deemed to be 
of service to the several departments of the state government and 
to members of the General Assembly. Several of these publica- 
tions have been prepared and have been widely distributed and 
have proved of great value to the citizens of the state. 

“ By the act of May 20, 1913, P. L. 250, the bureau was 
directed to examine the entire statute law of the commonwealth 
and to ascertain as nearly as may be what laws and parts of laws 
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nave been repealed or which have become obsolete, and to prepare 
lists of the same. The bureau was also authorized to cause to be 
prepared, for adoption or rejection by the General Assembly, 
compilations, by topics, of the existing general statutes, arranged 
by chapters and sections, under suitable headings, with accom- 
panying lists of statutes to be repealed and also to cause to be 
prepared codes of the existing laws on each of such topics, together 
with lists of statutes to be repealed, in the event of the adoption 
by the General Assembly of any of such codes. 

“In this connection during the last two years the bureau has 
examined the entire statute law of the commonwealth and by a 
system of marginal notes has attempted as nearly as may be to 
ascertain the exact status of every general act of Assembly in 
Pennsylvania. 

“Tn addition to this the statute law has been minutely indexed 
by a cross-reference system so that by taking any particular 
subject of the law all the acts of Assembly that have ever been 
passed upon that subject can be speedily located. 

“Tn addition to this work upon the statute law three compila- 
tions were prepared; namely, a compilation of the corporation 
law; a compilation of the law relating to taxes; both state and 
local, and a compilation of the law relating to boronghs. At the 
same time codes were prepared upon these subjects including all 
the statute law and arranged by chapters, articles and sections 
with a repealing clause repealing all existing legislation. Of the 
codes presented up to the present time the one relating to boroughs 
has been adopted by the General Assembly. This code in itself 
embodies in one act all the law which before was scattered through 
275 or more acts and covering a period of almost a century. 

“The bureau also presented to the legislature a bill repealing 
all the statute law which had become obsolete, or which was 
repealed by implication, supplied, superseded or declared un- 
constitutional by the court, but which had never been specifically 
repealed and still remained upon the statute books where it 
served only to confuse. This repealing bill, which repeals approx- 
imately 875 acts, has been passed by the General Assembly and 
is now in the hands of the Governor.” 


VERMONT. 


LerTer oF JoHN M. Avery, LIBRARIAN OF THE LEGISLATIVE 
REFERENCE BuREAU, DATED APRIL 22, 1915. 


“The Legislative Reference Bureau was originally established 
in Vermont by the legislature of 1910 under the supervision of 
the State Library and with an annual appropriation of $1000. 
In the act of 1910 there was no provision made for bill drafting 
but the rules of the legislature provided for a joint committee 
known as the ‘ Revision Committee,’ to whom all bills were re- 
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ferred previous to their introduction for correction as to phrase- 
ology, form, etc. The act of 1912 amending the act of 1910 
increased the appropriation for the department from $1000 to 
$5000 annually and provided for two officers known as ‘ revisers 
of bills’ to be appointed by the Governor and confirmed by the 
Senate and to hold office until removed for cause, whose duties 
should be similar to those formerly performed by the Revision 
Committee. The statute on this point read as follows: 

“Tt shall be the duty of the revisers of bills to examine, 
previous to their introduction, all bills and resolutions pre- 
sented to either branch of the legislature, making such cor- 
rections as may be necessary to insure accuracy in the text 
and references, clear and concise language, and consistency 
with existing statutes, and to avoid repetitions and uncon- 
stitutional provisions. ... . " 

“ The legislature of 1915 again amended this act regarding the 
revisers of bills leaving as before that part regarding the legisla- 
tive reference work. The provision regarding the revisers of 
bills was amended so as to read as follows: 

“Src. 3. On the first Friday of each session of the Gen- 
eral Assembly two men of legal training and practice, who 
shall not be eligible to membership in either branch of the 
legislature during their incumbency in this office, shall be 
appointed for a term of two years or until their successors 
are appointed, by the President of the Senate, and the 
Speaker of the House, to be known as legislative draftsmen. 
Any vacancy caused by the death, resignation, or removal of a 
legislative draftsman, shall be filled for the unexpired term 
by the Speaker and the President of the Senate. In case the 
Speaker and President of the Senate cannot agree upon 
the appointment of the legislative draftsmen the Chief 
Justice of the Supreme Court shall have the deciding vote. 

“The legislative draftsmen shall perform their duties in 
the office of, and in connection with, the Legislative Refer- 
ence Bureau in the State Library. 

“Src. 4. The legislative draftsmen shall give assistance 
to members and committees in the drafting of bills, resolu- 
tions and amendments, if so requested, but shall not oppose 
nor urge legislation, nor the election of any officer by the 
General Assembly. 

“The legislative draftsmen shall perform for the Senate 
and the House of Representatives all the duties of a Com- 
mittee on Revision of Bills, except when the joint rules of 
the Senate and House of Representatives provide that such 
committee be otherwise constituted.” 

“The principal arguments advanced in behalf of this change 
are that these officers should be responsible to the legislature 
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whom they serve rather than to a Governor who may be out of 
office during their term of service and they should not have 
power to decide regarding the constitutionality of an act. Num- 
ber 19 of the Senate rules provides as follows: 

“ All bills intended for presentation by any member of 
the Senate shall be first presented to the revisers of bills, 
whose duty it shall be within three days after receiving each 
bill to examine and revise the same as to form and expres- 
sion, so far as it may require and, after certifying to such 
revision, said committee shall deposit the same with the 
Secretary who shall submit the same to the President... .” 

“ There is a similar rule in the House regarding the introduc- 
tion of bills. 

“ As regards the bill-drafting work I might say I think service 
during the last session of the legislature was quite satisfactory, 
there having been a uniformity of phraseology and form which is 
quite desirable and practically impossible under any other 
method. 

“The reference service is conducted in a manner similar to 
that in other states and is closely allied to the drafting service, 
the librarian at times serving in drafting bills. 

“ During the last session there was put into operation a plan 
of indicating by the method of printing in amendatory bills, 
what was old and what was new matter.” 


APPENDIX D. 


EXTRACT FROM THE REporRT OF THE JOINT SPECIAL COMMITTEE 
oN LEGISLATIVE PROCEDURE OF THE MassSACHUSETTS 
SENATE AND Hous OF REPRESENTATIVES, RECOMMENDING 
“HE ESTABLISHMENT OF A NEW OFFICIAL TO BE CALLED 
‘ CLERK or COMMITTEE,’ TO BE AN Expert Uron DRAFTING 
LEGISLATION AND TO HAVE CHARGE OF THE DETAIL OF 
ComMMITTEE Work.” 

“There has been a universal movement within the last few 
years for more uniform, consistent and better drafting of our 
statute law. For two years the American Bar Association has 
emphasized this movement. It has been taken up by the Massa- 
chusetts Bar Association, and only recently Elihu Root delivered 
an address in Washington, D. C., which has been widely quoted by 
the press of this state. 

“ By gathering, compiling and indexing material on general, 
economic and legislative subjects, a member is able to secure the 
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latest information relative thereto at the expenditure of a mini- 
mum amount of time and energy. Take, for instance, such ques- 
tions as the regulation of public service corporations, milk legisla- 
tion, divorce, direct primary, or, more recently, workmen’s com- 
pensation, blue-sky laws and modern methods of taxation, the 
latest bibliography, together with the recent enactments in other 
states, can be made available. Such a library was established in 
Massachusetts in 1910 as a branch to the State Library, and its 
service to the members of the legislature is best evidenced by the 
increase in its average use by from 15 to 40 members a day. 

“The second aid to better legislation is the establishment of 
some form of a drafting bureau. Some states include assistance 
in drafting with the duties of the reference library... . . 

“ The committee has investigated the various systems in effect 
in these different states. We do not believe in the adoption of 
a system similar to Wisconsin, where the drafting is done by 
officials in the reference library. We do believe that the reference 
library should be separate, but at the disposal of the drafting 
official as well as members of the legislature. 

“The committees on bills in third reading, with clerical as- 
sistants in each branch, are now allowed 48 hours to examine bills 
submitted to them. This is entirely inadequate for the purpose, 
and in long bills permits only the correcting of language and a 
verification of references. Supplementary to the above system 
it would be adequate, and we believe such a check should be 
maintained. 

“ Such an official as a clerk of committees, to have charge of 
drafting legislation, would have to be an expert or one capable of 
becoming an expert. There is available today very little knowl- 
edge on the subject. The profession, if such it may be called, 
is in its infancy. There are or ought to be certain underlying 
principles fundamental to an adequate conception of such duties, 
but apparently they are for the most part undiscovered. There 
have been intermittent attempts to set forth certain rules to 
govern the drafting of bills such as the Indiana pamplet of 1910. 
We understand that the American Bar Association is to prepare a 
legislative manual, with this in mind. A collection of the de- 
cisions of the United States and Massachusetts Supreme Courts 
on interpretation of certain phraseology, meaning of words and 
construction of statutes would be invaluable. Such judicial 
decisions would furnish ample precedent in the wording of the 
law to be drafted. Time should be taken to investigate the ques- 
tion of constitutionality, with reference to both the state and 
national constitutions, and any judicial decisions thereon. 

“ Each act should be carefully tested as to its harmony and 
co-ordination with existing law, to see whether it is a duplicate of 
any other law or is inconsistent with any, or does in another way 
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what is already done in one way. The provisions of the act 
should be clearly adequate to its purpose without accomplishing 
something never intended. They should be studied with refer- 
ence to economic, social and business conditions of that part of 
society affected. With all this there should be brevity, simplicity 
of form and freedom from ambiguity. 

“Tf that is not a task for an expert we know of none. We 
pride ourselves on the care that committees now give to the 
drafting of important bills, yet even here in Massachusetts, judg- 
ing from the above tables, there is much that is enacted that is 
loose, slipshod and subject to continual revision or interpretation 
either by the legislature or the courts. We have only to cite the 
famous ‘ semi-colon ’ law, so-called, as a typical illustration, and 
the ‘ red flag ’ law of this past year as another. 

“ This office should be created by the legislature and be under 
the control of the legislature. The incumbent should be assured, 
either directly or indirectly, of some permanency in his tenure of 
office. He should be absolutely non-partisan, and should in no 
way initiate or influence legislation. 

“ There are other important duties he could be intrusted with, 
other than mere drafting of bills. He could be given custody 
of all bills referred to committees, which might save some incon- 
veniences of the past due to lost or mislaid bills. He could 
arrange the hearings and attend to the giving of notices for the 
same. By having charge of the advertising, much that is unneces- 
sary would be eliminated. He should keep the records of the 
committees and a record of attendance of its members. If the 
rule should be adopted requiring bills to be filed in December, 
he could arrange the references and the printing of the bills. He 
could prevent the printing of duplicate bills, of which there are 
always many, by giving a receipt to every person filing the bill, 
on which it could be stated that it was received and would be 
printed if nothing substantially like it had already been printed. 

“ Between the sessions of the legislature, he could bring up to 
date the laws on some particular subject by a process of revision, 
elimination and codification, repealing obsolete parts and har- 
monizing conflicting portions. Such a codification should be 
submitted to the legislature for action.” 
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APPENDIX E. 


REPORT OF WM. A. SCHNADER OF THE PHILA- 
DELPHIA BAR ON WAYS FOR IMPROVING THE 
DRAFTSMANSHIP OF INITIATIVE LAWS AND 
CONSTITUTIONAL AMENDMENTS. 


PHILADELPHIA, Pa., June 18, 1915. 
The Committee on Legislative Drafting of the American Bar 
Association. 

Strs: In response to your request, I take great pleasure in 
giving you herewith a few random observations regarding the 
possibility of providing for the better draftsmanship of measures 
submitted to the electorate under the initiative. 

As you know I made an investigation on the practical operation 
of the initiative and referendum several years ago under the 
auspices of the University of Pennsylvania Law School. My 
primary purpose was to discover, if possible, whether the initiative 
and referendum had been successful in practice entirely aside 
from any theoretical considerations. Naturally one of the very 
pertinent factors which must be considered in such an inquiry is 
the technical quality of the measures brought before the voters 
by initiative petition. This factor is even more important than 
it would otherwise be because in a number of states the initiative 
may be invoked not only for the proposal of statutes, but of con- 
stitutional amendments as well. Inartificially drawn statutes are 
utterly undesirable ; but except in states where initiated laws can 
be amended only by popular vote, vicious statutes can be much 
more readily amended or repealed than undesirable constitutional 
provisions. 

The suggestions usually made-for the safeguarding of the 
initiative and the referendum have to do with the method of 
circulating petitions. The question whether petitions to place 
measures on the ballot should be permitted to be circulated for 
pay has been the storm-center of a heated controversy in which 
the ardent advocates of direct legislation usually defend paid 
petition circulating. Those who insist that all petitions should be 
procured solely by voluntary effort argue that the circulation of 
petitions for compensation tends to multiply fraudulent signa- 
tures and thus to bring before the voters many measures which 
would not be on the ballot were paid circulating prohibited. 

It cannot be disputed that charges of fraud have frequently 
been made in the states which do not forbid the circulation of 
petitions by hired solicitors. In Oklahoma, for example, more 
than 50 per cent of the petitions circulated prior to 1914 were 
alleged to contain fraudulent names.. One officer of the Depart- 
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ment of State was specially deputized to act as a judge of fraud 
charges and a large part of his time was consumed by the per- 
formance of his duties along this line. It is alleged that most 
of the petitions which were adjudged fraudulent to such an 
extent as to prevent the measures which they contained from 
appearing on the bailot, were circulated by paid solicitors whose 
only interest was the procurement of their per-name compensa- 
tion. In California charges of fraud were made in connection 
with several petitions circulated for the submission of measures to 


the voters at the 1914 election. In Oregon fraud charges have’ 


been frequent. In State vs. Olcott, 125 Pac. Rep. 303 (1912), 
the State Supreme Court was called upon to investigate the cir- 
culation of an initiative petition, and in its opinion the following 
language was used : 

“That there was no general and spontaneous desire on 
the part of the general public to withhold the appropria- 
tion from the university soon became apparent, and the 
promoters were compelled to employ an attorney to secure 
the necessary signatures. This in itself was not an unusual 
course, as it is difficult to find citizens who are so devoted to 
their principles as to be willing to circulate such petitions 
without compensation. They employed Mr. Parkinson of 
Portland, who undertook to procure such signatures for 34 
cents a name. He employed a large number of circulators, 
who went forth into the highways and byways to procure 
signatures. Seven of these, at least, devised an easy method of 
earning their money. They would get together and pass 
their petitions around each signing a few names in a dis- 
guised hand, thus minimizing the chance of detection. 
These forgeries were clearly proved, mostly by the admission 
of the parties. The petition as filed contained 13,715 names. 
Of these it is admitted that 3778 are forgeries, perpetrated 
by dishonest circulators.” 

Charges of fraud have also been made in South Dakota and in 
Ohio. Those who place the blame for the perpetration of frauds 
of this sort on the possibility of having petitions circulated for 
pay, allege that aside from the actual forgery of names by un- 
scrupulous circulators, persons who receive pay for the names 
which they procure bring undue influence of every description to 
bear upon those from whom they solicit signatures. They fre- 
quently urge that to sign the petition does not commit the signer 
to the measure, while it will bring from three to fifteen cents into 
the pocket of the solicitor. It is also alleged that persons who 
make capital out of the circulation of these petitions often mis- 
represent their contents in order to procure names. 

Friends of the initiative and referendum deny that fraud is 
exclusively committed by those who are paid for circulating 
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petitions. They allege that voluntary circulators are just as 
capable of the practices charged to hired solicitors. Regardless 
of the merits of the controversy between the defenders and oppo- 
nents of paid circulation, it is obvious that this question bears on 
the technical perfection of the proposed measure very indirectly, 
if at all. It may be that if only voluntary solicitation of signa- 
tures were possible, fewer measures might appear on the ballot, 
but it is not evident that the measures eliminated would be the 
least perfectly drawn. It seems to me, therefore, that this sub- 
ject is rather irrelevant to the question before your committee. 

Another matter which has been very strenuously debated in 
initiative and referendum states is the manner of advertising 
initiated and referred measures. Those most interested in the 
success of direct legislation insist that unless measures and argu- 
ments for and against them are brought to the attention of the 
voters in a reasonably convenient way, the possibilities of the 
initiative and referendum cannot be thoroughly developed. This 
contention cannot very well be denied. 

Merely to publish proposed measures in fine print in a regular 
edition of a newspaper of general circulation for a stated number 
of times must necessarily have but little effect in informing the 
voters as to the measures on which their ballots are to be cast. 
On the other hand, the circulation by the state of a pamphlet 
similar to that distributed by Oregon, cannot help but bring home 
to a certain percentage of the voters, whether large or small, in- 
telligent information with respect to the nature of the questions 
which are to come before them. But here, again, while a well- 
informed electorate may vote more intelligently on measures, 
the fact that the voters are well-informed will not technically 
perfect measures which have already been initiated. It may 
prevent ill-considered and poorly-drawn measures from being 
adopted ; that is the only possible effect it can have on initiative 
draftsmanship. 

Coming now to the direct consideration of the drafting of 
initiated measures, it must be remarked at the outset that no 
systematic effort has been made in any state to safeguard the 
statute-books against ill-prepared direct legislation. Hereto- 
fore every suggestion to supervise the use of the initiative has 
been met by its friends as an attack on the principle of the 
initiative; and as the majority of the voters seem to regard both 
the initiative and referendum as so-called “ popular ” institutions, 
practically every effort to curtail the freedom with which they 
may be invoked has been unsuccessful. 

In a number of states, however, the initiative procedure estab- 
lished in the constitutional provisions incorporating the initiative 
as a part of the state government tends to protect the state 

















Reports of Committees _ 869 





















































against the adoption of wholly bad legislation. I refer to the 
indirect system of initiating as opposed to the direct. 

Under the indirect initiative it is impossible to place a measure 
on the ballot by initiative petition, unless it has first been proposed 
to the legislature. If the measure is poorly drafted, the theory 
is that this fact will appear in the legislative discussion of it, 
and the result will be its decisive defeat at the polls. The states 
which restrict the initiative in this way are Maine, Michigan, 
Nevada, North Dakota, Ohio, and Washington. In these states 
the proponents of an initiative measure draft it, circulate their 
petition, and present it to the Secretary of State, whose duty it is 
promptly to refer the petition to the legislature. Asa general rule 
the legislature is given 40 days in which to consider the measure. 
If the legislature enacts the measure as it stands the law is sub- 
ject to referendum petition. It would, of course, require a 
separate referendum petition to bring it before the voters. If the 
legislature absolutely refuses to enact the measure as it stands, 
or in a modified form, in all of the states mentioned, except Ohio, 
it is the Secretary of State’s duty to submit the measure to the 
voters at a subsequent election. If the legislature passes the law 
in a modified form, the general practice is to submit the amended 
measure and the initiated measure to the voters at the same time, 
and permit them to choose one or reject both of them. In Ohio 
when the legislature does not pass the proposed measure or passes 
it in modified form, a supplemental petition signed by electors 
who did not sign the original petition must request the submission 
of the proposed measure to the voters in order to have it placed 
on the ballot. If such a petition is circulated it may call for the 
submission of the initiated measure to the voters, having incor- 
porated in it any amendments thereto which were introduced 
in the legislature. 

Among the strongest objections which have been voiced against 
the initiative are that there is no opportunity for debate or 
deliberation upon initiated measures, and that the voters are 
often required to decide upon their adoption or rejection without 
having had any intelligent arguments either pro or contra to 
guide them. The indirect initiative certainly tends to avoid the 
dangers due to a lack of opportunity for debate and consideration 
involved in the use of the direct initiative, where the procedure 
is the drafting of the measure, the circulation of the petition, and 
the direct submission of the measure to the voters at a subsequent 
election. 

It must be noted, however, that except in Ohio the indirect 
initiative is open to all the objections urged against the direct 
initiative, except that the legislative debate may bring before the 
public such objections to an initiated measure as to make its 
adoption practically impossible. In Ohio the provision which 
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permits the proponents of the measure to incorporate in it sug- 
gested changes introduced in the legislature is an intelligent 
plan to curtail the dangers of having poorly-drafted enactments 
written upon the statute books. 

As previously stated, the adoption of the indirect plan of initiat- 
ing measures is the only effort which has thus far been made to 
prevent badly drawn measures from being adopted. Obviously 
the precaution taken by this particular method of incorporating 
the initiative is very inadequate. But to any proposal that other 
safeguards be adopted, those responsible for the adoption of the 
initiative in any state always answer that initiative measures com- 
pare favorably with measures adopted by the legislature so far as 
draftsmanship is concerned. They point out that as a general rule 
the method of drafting measures of this sort is very much more 
careful than the method of drafting legislative measures, because 
the proponents of initiative measures are generally vitally in- 
terested in their adoption and will spare no effort to perfect them 
to the greatest possible extent before their proposal. Attention is 
called to such bodies as the People’s Power League of Oregon 
and the Direct Legislation League of Colorado, both of which 
have proposed a comparatively large number of measures in their 
respective states. The Oregon People’s Power League is con- 
structed around Mr. W. S. U’Ren, whose intelligence and ability 
are not questioned even by his enemies. In the People’s Power 
League an executive committee of about ten members plans the 
legislative campaign for any particular election. It rough-drafts 
the proposed measures and circulates them for suggestion and 
criticism. Subsequently, after the criticisms and suggestions 
have come in, the measure is gone over with a view to its technical 
perfection as well as to its improvement substantively. The 
measure is then brought directly before the voters inasmuch as 
Oregon has only the direct initiative. The Colorado Direct Legis- 
lation League is even more careful in its method of preparing 
measures. Under its constitution no measure can be initiated by 
the league unless it has been brought before three meetings of the 
entire membership of the league and passed three readings. In 
other words, the Colorado League is a voluntary legislature, ail 
of whose members are presumably essentially interested in every 
measure which is proposed, because of the fact that an effort is 
made to have the league’s endorsement of measures carry with it 
an assurance to the voters that the measure has been carefully 
considered and drawn, and is believed by the membership of the 
league to stand for sound principles, carefully and accurately 
expressed. 

At the same time the most ardent friends of the initiative can- 
not deny the fact that although many measures are proposed by 
such bodies as the People’s Power League and the Direct Legisla- 
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tion League, the initiative is open to all comers and any group or 
individual may place a measure on the ballot without having 
gone to any pains to have it skilfully prepared before its proposal. 

As I understand the problem before your committee, it is the 
conception of a possible method of protecting the statute-books 
against ill-drafted initiative measures which may be written into 
law because of the fact that the large mass of voters are unable to 
determine for themselves whether a measure is well drawn or 
poorly drawn, technically speaking. There are several possible 
steps which may be taken in an effort to solve this problem. One 
possibility would be to require every initiated measure to be pre- 
pared by a state legislative reference bureau or drafting associa- 
tion, and to forbid the placing of any measure on the ballot not 
drawn by such an official department of the state government. ‘To 
this suggestion the friends of the initiative would doubtless object 
that it is unfair to require the preparation of initiative measures 
in this way unless the same restriction is made to apply to meas- 
ures introduced into the legislature. It would be contended, and 
could, doubtless, be proved, that the percentage of well-drafted 
initiative laws is as high, or higher, than the percentage of well- 
drafted measures introduced into the legislatures of the various 
states. The proposal would, therefore, be regarded as an ultra- 
conservative effort, not to assist the use of the initiative, but to 
throttle it. 

If the suggestion of the Committee on Legislative Procedure of 
the Massachusetts Legislature should be adopted in states having 
the initiative, requiring every bill introduced into the legislature 
to have been prepared or revised by the state drafting bureau, 
there could certainly be no objection to requiring initiative meas- 
ures to be prepared or revised by the same bureau prior to their 
initiation; and such a requirement should most assuredly be en- 
acted into law. 

If, however, it is not desirable to go so far as to require initia- 
tive measures to be prepared by a state drafting bureau, it would 
doubtless be possible to require state legislative reference bureaus 
to draft initiative measures if requested to do so by those propos- 
ing to place them on the ballot. This suggestion would not be 
open to the same objection as that previously mentioned. State 
legislative reference bureaus, as a general rule, are required to 
give members of the legislature any assistance requested, and to 
enlarge their sphere of activity by requiring them to prepare 
measures for those intending to use the initiative, could not be 
considered in any other light than as an effort to improve the 
quality of initiated measures. 

What has heretofore been said referred to the initiation of laws 
as distinguished from amendments. The form of amendments 
is of even greater importance than the form of ordinary statutes. 
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The suggestion that legislative reference bureaus be empowered 
and instructed to give their services to proponents of laws, should 
also be extended to include proponents of amendments. 

In all the states except one, in which the initiative may be used 
to propose amendments, there is nothing to safeguard against 
badly-drawn initiated amendments. The indirect initiative does 
not apply to amendments. At least no constitution includes in its 
detailed provisions for the indirect initiative terms which would 
make it applicable to constitutional amendments as well as to 
statutes. 

In only one state has the initiative been incorporated in the 
constitution with a view to safeguarding against the adoption 
of ill considered amendments. The constitution of North Dakota 
requires that after a proposed amendment has been submitted to 
the voters it shall be referred to the next session of the legislature. 
If it is agreed to by a majority of all the members elected to each 
house, it becomes a part of the constitution. If it is not approved 
by the succeeding legislature, it shall be resubmitted to the people 
at the next general election, and if then approved by the voters it 
becomes a part of the constitution. This modification of the 
usual form of the initiative as applied to constitutional amend- 
ments, can result only in the absolute rejection of a measure, or 
a two years’ delay in its approval. There is no possibility of alter- 
ing its form during the course of the time in which it is to be con- 
sidered by the legislature and the voters. This procedure merely 
brings the adoption of constitutional amendments under the 
initiative in line with the old-fashioned method of constitutional 
amendment, which required two successive legislatures to propose 
an amendment before its submission to the electorate. If this 
plan were accompanied by something analogous to the Ohio 
system, allowing the amendment to be modified on a second sub- 
mission to the voters so that technical flaws might be corrected, 
something might be said in its favor. However, here, as in the 
matter of initiated laws, any restriction of this character would 
be looked upon as a thrust at the initiative in states in which con- 
stitutional changes may be made by popular vote upon a submis- 
sion by one session of the legislature. It would, perhaps, be very 
much better to apply the principle of the indirect initiative for 
statutes, to amendments, requiring an amendment to go first to 
the legislature and then to the voters. Of course the legislature 
could not finally incorporate a proposed amendment into the con- 
stitution, but it could propose a modified form of amendment 
to accomplish the same result, to be simultaneously submitted to 
the voters when they are called upon to vote on the initiated 
measure. Under such a plan, the legislature could debate the 
proposal and expose any serious defects either in substance or in 
form. 

















Reports of Committees 373 





To summarize, there seem to be but two feasible suggestions 
looking to the improvement of initiated laws and amendments. 
The indirect system of initiating should be established requiring 
both laws and amendments to go to the legislature before submis- 
sion to the voters; and any state officer or bureau now authorized 
to assist the legislature in drafting measures, should be required to 
extend its aid to those desiring to use the initiative. Beyond this 
no practical suggestion occurs to the writer; but as the drafting 
of the legislative measures is aided and safeguarded by the 
extension of the duties and powers of legislative drafting bureaus, 
the same aids and safeguards should be applied to measures pro- 
posed under the initiative. 

Respectfully submitted, 
Wm. A. ScHNADER. 
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REPORT 


OF THE 


COMMITTEE ON PUBLICATIONS. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 
The Committee on Publications submits the following report: 
Pursuant to vote of the Executive Committee the publication of 

the AMERICAN Bar ASSOCIATION JOURNAL was commenced in 
1915, and placed under the general supervision of your committee, 
and the editorial charge of its chairman. Three numbers have 
appeared (for January, April, and July) and we leave them to 
speak for themselves. It will be perceived that this new quarterly 
covers the ground previously occupied by the annual bulletin of 
the Bureau of Comparative Law, and the issue of such bulletin has 
been accordingly discontinued. 

The committee would welcome suggestions at any time for the 
improvement of the JouRNAL, from any member of the Associa- 
tion. 

All of which is respectfully submitted. 

Simeon E. Batpwin, Chairman. 
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EIGHTH ANNUAL REPORT 
OF THE 


SPECIAL COMMITTEE TO SUGGEST REMEDIES AND 
FORMULATE PROPOSED LAWS TO PREVENT DELAY 
AND UNNECESSARY COST IN LITIGATION. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 


The special committee appointed at the meeting of this Associa- 
tion in 1907, and continued at each annual meeting since then, 
was charged with the duty of considering carefully alleged evils 
in judicial administration and remedial procedure, and suggest- 
ing remedies and formulating proposed laws. 


1. LEGISLATION IN CONGRESS. 


1. Law and Equity Bill—In accordance with the instructions 
received from the Association at the Washington meeting of 
1914, your committee was heard before the Judiciary Committee 
of the Senate. The bill had passed the House of Representa- 
tives July 20, 1914. It was reported favorably in the Senate on 
the first day of March, 1915, with a slight amendment. This 
was to insert the words “if preserved” after the words “all 
testimony taken before such amendment” in the first section. 
This amendment was agreed to in the House and the bill was 
signed by the President and became a law March 3, 1915. A 
copy of this bill is appended and marked Schedule A. 

2. Bill for Review in Constitutional Cases.—This bill passed 
the Senate January 21,1914. Your committee was heard before 
the Judiciary Committee of the House of Representatives, which 
reported the bill favorably. It passed the House and became a 
law by the approval of the President on the 23d of December, 
1914. A copy is appended and marked Schedule B. 

We feel that the country is to be congratulated upon the passage 
of these two important bills. The first has already been availed 
of to simplify and expedite procedure. It is of far-reaching 
importance and removes an obstruction to the orderly course of 
justice which has hitherto been justly criticized. 
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3. Reformed Procedure Bul.—This bill was reported favorably 
in the House of Representatives as originally recommended by 
this Association, but when your committee was heard before the 
Judiciary Committee of the Senate objection was taken by Sena- 
tors to the second paragraph of the bill, which read as follows: 


“The trial judge may in any civil case submit to the jury 
in connection with the general verdict specific issues of fact 
arising upon the pleadings and evidence, reserving any question 
of law arising in the case for subsequent argument and decision, 
and he and any court to which the case shall thereafter be taken 
on writ of error shall have the power to direct judgment to be 
entered either upon the verdict or upon the special findings if 
conclusive upon the merits.” 

One of the objections was on the merits. The Senator making 
it had found in one of the states where the practice of submitting 
special questions to the jury prevailed, that so many questions 
were submitted that the jury were perplexed and confused. He 
thought the system worked badly. Another Senator had found 
in his state that the system worked well and favored it strongly, 
but in his opinion it was a matter that should be left to the regu- 
lation of each state. Under the Practice Act, the courts of the 
United States in each district follow as nearly as may be the local 
practice in the courts of the state. The Senator thought that in 
every state where this practice was approved and prevailed, the 
federal courts would follow it without any act of Congress and 
he was opposed to creating such a practice in states where the local 
sentiment was against it. We found that there was no proba- 
bility of passing the bill if this paragraph were to remain in it. 
So after consultation with the Senators from New York, Mr. 
Root and Mr. O’Gorman, who both were much interested in the 
bill and supported it cordially, we came to the conclusion that it 
was advisable to make no objection to reporting the bill with the 
omission of this last paragraph. It was accordingly so reported 
in the House on the 12th of December, 1914. It went to the 
Senate and was reported favorably on the 5th of January, 1915. 
But the legislative time was so closely occupied with other legisla- 
tion, particularly the shipping bill, that it became impossible to 
bring the bill to a vote without unanimous consent. Objection 
was made on the ground that the legislation was too important 
to go through without full consideration and the bill therefore 
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did not come to a vote. It is unnecessary for us to repeat the 
arguments which have been fully presented in previous reports 
in favor of the reform embodied in this third bill. We recommend 
that the committee be instructed to take measures to secure its 
introduction at the next session of Congress and to take such steps 
as it shall deem expedient to procure its passage. A copy is 
appended and marked Schedule C. 
, 4. Your committee is of opinion that the proposition to pro- 
vide a way in which in every circuit questions of fact can be 
submitted to the jury for special consideration and special ver- 
dict, should not be given up. But we think that the first part 
of the bill as proposed by the Association is so important that the 
two reforms should not be embodied in one bill. We therefore 
recommend for consideration to the Association a fourth bill 
which would provide a convenient method for taking a verdict 
upon specific questions of fact arising on the trial, and thereby 
enabling the appellate court to dispose of the case finally without 
the delay and expense of a new trial. This proposed bill is marked 
Schedule D. 

In the Commonwealth of Massachusetts an act has been passed 
which was approved April 19, 1915, which provides for an alter- 
native verdict. This was drawn with reference to the decision 
of the United States Supreme Court in Slocum vs. New York 
Life Insurance Co., 228 U.S. 364. This subject of an alternative 
verdict has been discussed before the Judiciary Committee of 
the House of Representatives. It was not then received with 
favor and your committee is of opinion that it would be inadvis- 
able to attempt to bring this particular measure before the atten- 
tion of Congress at present. We however submit for the infor- 
mation of the Association a copy of the bill referred to, which is 
marked Schedule E. 

We have been unable to interest Congress in the bill providing 
, for a reduction of the fees and mileage of United States marshals, 
which was Schedule E in our report presented in October last. 

Your committee recommend for adoption the following reso- 
lution : 





Resolved, That the Special Committee to Suggest Remedies 
and Formulate Proposed Laws be continued with the powers 
heretofore conferred upon it, and that it be instructed to take 
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such steps as it shall deem expedient to procure the passage of 
the bill, of which a copy is annexed to this report and marked 
Schedule C, and also the bill in relation to the fees and mileage 
of United States marshals referred to in the report of which a 
copy marked Schedule E was annexed to the report presented 
in October. 

Everett P. WHEELER, Chairman, 


SAMUEL C. EASTMAN, 
Roscoe Pounpn, 
FraNK IRVINE, 
Henry D. Estasroox, 
R. E. L. SANER, 

H. B. F. Macrar.Lanp, 
Epaar A. BANCROFT, 
J. G. SLONECKER, 
Paut How anp, 
JoHN D. Lawson, 
ADELBERT Moor, 
AtBert C. RITCHIE, 
FreDERICK A. FENNING. 


SCHEDULE A. 
AN ACT 


To AMEND AN Act EntTITLED “ AN Act To Copiry, REVISE AND 
AMEND THE LAws RELATING TO THE JUDICIARY,” 
APPROVED Marcu 3, 1911. 


Be it enacted by the Senate and House of Representatives in 
Congress assembled, That the act entitled “An act to codify, 
revise and amend the laws relating to the judiciary, approved 
March 3, 1911, be, and the same is hereby, amended by inserting 
after section 274 thereof three new sections, to be numbered, 
respectively, 274a, 274b and 274c, reading as follows: 

“Src. 274a. That in case any of said courts shall find that a 
suit at law should have been brought in equity or a suit in equity 
should have been brought at law, the court shall order any amend- 
ments to the pleadings which may be necessary to conform them 
to the proper practice. Any party to the suit shall have the right, 
at any stage of the cause, to amend his pleadings so as to obviate 
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the objection that his suit was not brought on the right side of 
the court. The cause shall proceed and be determined upon 
such amended pleadings. All testimony taken before such amend- 
ment, if preserved, shall stand as testimony in the cause with 
like effect as if the pleadings had been originally in the amended 
form. 

“Src. 274b. That in all actions at law equitable defenses 
may be interposed by answer, plea or replication without the 
necessity of filing a bill on the equity side of the court. The 
defendant shall have the same rights in such case as if he had 
filed a bill embodying the defense or seeking the relief prayed 
for in such answer or plea. Equitable relief respecting the sub- 
ject matter of the suit may thus be obtained by answer or plea. 
In case affirmative relief is prayed in such answer or plea, the 
plaintiff shall file a replication. Review of the judgment or decree 
entered in such case shall be regulated by rule of court. Whether 
such review be sought by writ of error or by appeal the appellate 
court shall have full power to render such judgment upon the 
records as law and justice shall require. 

“Src. 2%74c. That where, in any suit brought in or removed 
from any state court to any district court of the United States, 
the jurisdiction of the district court is based upon the diverse 
citizenship of the parties, and such diverse citizenship in fact 
existed at the time the suit was ,brought or removed, though 
defectively alleged, either party may amend at any stage of the 
proceedings and in the appellate court upon such terms as the 
court may impose, so as to show on the record such diverse citizen- 
ship and jurisdiction, and thereupon such suit shall be proceeded 
with the same as though the diverse citizenship had been fully 
and correctly pleaded at the inception of the suit, or, if it be a 
removed case, in the petition for removal.” 


Approved March 3, 1915. 


SCHEDULE B. 
AN ACT 


To AMEND AN Act EntiTLED “ AN Act to Copiry, REVISE AND 
AMEND THE LAws RELATING TO THE JUDICIARY,” 
ApproveD Marcu 3, 1911. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That sec- 
tion 237 of chapter 10 of an act entitled “An act to codify, 


> 


revise and amend the laws relating to the judiciary,” approved 
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March 3, 1911, is hereby amended by adding thereto the fol- 
lowing: 

“Tt shall be competent for the Supreme Court to require, by 
certiorari or otherwise, any such case to be certified to the 
Supreme Court for its review and determination, with the same 
power and authority in the case as if it had been carried by appeal 
or writ of error to the Supreme Court, although the decision in 
such case may have been against the validity of the state statute 
or authority claimed to be repugnant to the constitution, treaties 
or laws of the United States, or in favor of the title, right, 
privilege or immunity claimed under the constitution, treaty, 
statute, commission or authority of the United States.” 


Approved December 22, 1914. 


SCHEDULE C. : 
SrxTy-THIRD ConGreEss, THIRD Session. CALENDAR No. 745. 
H. R. 12750 (Report No. 853). 


IN THE SENATE OF THE UNITED STATES. 
DECEMBER 17, 1914. 


Read twice and referred to the Committee on the Judiciary. 
January 5,1915. Reported by Mr. O’Gorman, without amend- 
ment. 


A BILL 
RELATING TO PROCEDURE IN UNITED STATES CouRTs. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That section 
269 of the Judicial Code, approved March 3, 1911, be, and the 
same is hereby, amended by adding at the end thereof the fol- 
lowing: 


“No judgment shall be set aside or reversed or a new trial 
granted by any court of the United States in any case, civil or 
criminal, on the ground of misdirection of the jury or the im- 
proper admission or rejection of evidence, or for error as to any 
matter of pleading or procedure, unless in the opinion of the court 
to which application is made, after an examination of the entire 
cause, it shall appear that the error complained of has injuriously 
affected the substantial rights of the parties.” 
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SCHEDULE D. 
AN ACT 
RELATING TO PROCEDURE IN UNITED States Courts. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That sec- 
tion 269 of the Judicial Code, approved March 3, 1911, as 
amended by the Act of Congress approved March 8, 1915, be, 
and the same is hereby, amended by adding at the end of section 
274c the following: 
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“Seo. 274d. At the trial of an issue of fact by a jury in any 
civil proceeding, when the determination of the matters in con- 
troversy or any of them shall depend on some question or ques- 
tions of law raised at the trial, it shall be the duty of the judge, 
by putting particular questions of fact to the jury or otherwise, 
to ascertain the facts necessary to enable the court finally to deter- 
mine the said matters according to any decision that may be made 
of the questions of law, unless in the opinion of the judge such a 
course is unnecessary or inexpedient in the circumstances of the 
ease. And the court upon an application for judgment, if 
satisfied that it has before it all the material necessary for deter- i 
mining the said matters or any of them, may give judgment 
accordingly. But, if it shall be of opinion that it has not suffi- 
cient material to enable it to give judgment as to such matters 
or some of them, it may direct that the application stand over 
for further consideration and may grant leave to either party to 
introduce and put into the record additional documentary evi- 
dence as to which no question of fact arises, and may, while re- 
taining the verdict originally rendered, order a trial by jury of 
any questions of fact which the court shall decide are material 
and which were not disposed of upon the first trial. Upon the 
said new evidence or the verdicts upon such trials the trial court 
or the appellate court shall have power to render final judgment 
and to make any such further order as the case may require.” 
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SCHEDULE E. 
CoMMONWEALTH OF MASSACHUSETTS. 
AN ACT 


To AMEND JUDICIAL PROCEDURE IN RESPECT TO PRACTICE AT 
TRIALS. 


SEcTION 1. Chapter 173 of the Revised Laws is hereby 
amended by striking out section 120 and inserting in place 
thereof the following: Section 120. When exceptions to any 
ruling or direction of a judge shall be alleged, or any question 
of law shall be reserved, in the course of a trial by jury, and the 
circumstances shall be such that, if the ruling or direction at the 
trial was wrong, the verdict or finding ought to have been entered 
for a different party or for larger or smaller damages or other- 
wise than as was done at the trial, the judge may reserve leave, 
with the assent of the jury, so as to enter the verdict or finding, 
if upon the question or questions of law so raised the court shall 
decide that it ought to have been so entered. The leave reserved, 
as well as the findings of the jury upon any particular questions 
of fact that may have been submitted to them, shall be entered in 
the record of the proceedings, and, if upon the question or ques- 
tions of law it shall be decided, either by the same court, or by 
the appellate court, that the verdict or finding ought to have been 
entered in accordance with the leave reserved, it shall be entered 
accordingly and, when so entered, shall have the same effect as 
if it had been entered at the trial. 

Sec. 2. Nothing herein contained shall be so construed as to 
limit the powers of the court conferred by chapter 236 of the 
acts of the year 1909 or by chapter 716 of the acts of the year 1913. 
Approved April 19, 1915. 
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REPORT 
OF THE 


SPECIAL COMMITTEE TO REPORT ON REORGANIZATION. 


(To be presented at the meeting of the American Bar Association, 
at Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 


Your undersigned special committee, appointed at the Mon- 
treal meeting, in 1913, to report on reorganization and methods 
of business of the Association, have conducted considerable corre- 
spondence during the past year with the Vice-Presidents of the 
Association for the several states, and with the Presidents: of 
State Bar Associations, in order to find out what views are enter- 
tained in these representative quarters as to the subject assigned 
to this committee. The views were sought by means of a ques- 
tionnaire, a copy of which is subjoined. The replies received 
disclose a wide diversity of views on all these topics. It is obvious 
that the subject assigned to this committee has been a frequent 
matter for serious reflection to a great many members of the 
Association. Your committee has exchanged views by corre- 
spondence during the year with its different members and has 
had two or three personal conferences. Thus far your committee 
has reached no conclusion, except as stated below. This was 
partly for the reason that the work of obtaining the views from 
representative members of the Association has proceeded very 
slowly; and your committee feels that it should in this respect 
not endeavor to bring its own views to an issue, until it has 
satisfied itself as to the support which various proposed meas- 
ures might receive from the public opinion of the Association. 

For that purpose, moreover, your committee desires to elicit 
further reflection and expression of views from members of the 
Association generally, and, with that view, has compiled in some 
appendices a collection of materials which will stimulate reflec- 
tion. After these materials have been published and circulated 
in the October (1915) number of the JourNnat of the Associa- 
tion, it will be in order for this committee to endeavor to reach 
some final conclusion on the topics discussed. Your committee 
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therefore reports progress, with the expectation that it will be 
able to submit a final report to the Executive Committee in 
ample season before the annual meeting of 1916. 

On a single matter your committee has already reached a con- 
clusion, viz., that the time allowed for the various meetings that 
are now held in connection with the annual meeting is too short. 
It recommends that the Association revert to the old practice, 
which occasionally obtained up to about eighteen years ago, of 
allotting four entire days to the annual meeting, instead of three 
entire days, as at present. A glance at the programs of the 1914 
and 1915 meetings shows that out of nine units of time (morn- 
ing, afternoon and evening) represented by the three days, less 
than three units in all were allotted to the hearing and delibera- 
tion on the reports of sixteen standing committees and eight 
special committees, as well as miscellaneous business—an amount 
of time wholly inadequate. Moreover, of the four sections of the 
Association, only one unit of time is generally allotted to each, 
and all four are usually made to meet simultaneously. In these 
and other ways there is evidently a need for the enlargement of 
the total time from three days to at least four days. 

In view of the necessity of making arrangements for the meet- 
ing in 1916, your committee respectfully recommend that the 
Executive Committee elected in August, 1915, follow the above 
recommendation, in making plans for the annual meeting of 1916. 

Respectfully submitted, 
JoHN H. Wicmore, Chairman. 
Jacosp M. Dickinson, 
STEPHEN S. GREGORY, 
WALTER GEORGE SMITH, 
Francis RAWLE. 


QUESTIONNAIRE. 
A. EXTENSION OF MEMBERSHIP. 


(a) 1. Do you believe that the American Bar Association 
membership should be enlarged, and how far? 

(b) 1. Do you believe that the organization of the American 
Bar Association membership is inadequate, and if so, in what 
way? 

















Reports of Committees 








if so, by what method ? 


for handling of membership on a large scale? 


B. IMPROVEMENT OF PROCEDURE. 





for improvement ? 





2. Do you believe that some sort of a federation of the member- 
ship (like that of the American Medical Association) for 
National, State, County and City Associations, is desirable; and 


3. Apart from the specific measure of federation, what addi- 
tional or alternative measures do you propose for extension of 
membership, for relation of membership to the Bar at large, and 


(a) What are your views as to the shortcomings, if any, in 
the present method of committee deliberations, in respect to 
securing thorough consideration and finality of settlement of the 
topics committed? And what proposals, if any, do you offer 


(b)(c) What are your views as to the shortcomings, if any, 
in the present method of discussing and settling the recom- 
mendations of committees at the annual meeting? 


proposals, if any, do you offer for improvement ? 


(d) What are your views as to the shortcomings, if any, of 
the present method of dealing with resolutions or measures 
approved at the annual meeting, and affecting the law or pro- 
cedure, or other matters, in such a way as to call for later action 
by some agency of the Association? And what proposals, if 


any, do you offer for improvement ? 


(e) If you favor some change, what proposal, if any, do you 
make for separating the internal management of the Association, 
the financial affairs, and the purely professional or legal views, 
of the Association, on lines analogous to those adopted by the 


American Medical Association in 1902? 


(f) What additional or alternative measures of any sort do 
you propose for this general purpose of improving the Associa- 


tion’s method of transacting business? 
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REPORT 


OF THE 


COMMITTEE ON UNIFORM JUDICIAL PROCEDURE. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 


The Committee on Uniform Judicial Procedure respectfully 
reports : 

Since the last meeting of the Association, such a strong and 
wholesome sentiment has manifested itself in favor of the Amer- 
ican Bar Association’s program for the modernization and uni- 
formity of the procedure of the courts, as to justify the belief that 
there will be a full appreciation by Congress of the merits of the 
movement. 


THe AMERICAN Bar ASSOCIATION’S PROGRAM. 


A fixed program, which had been under consideration for 
several years, took final and definite form at the Boston meeting 
in 1910. A condition precedent to its actual achievement was 
suitable power in the Federal Supreme Court to prepare and put 
into effect a complete system of rules for the regulation of the 
nisi prius courts. This idea reflects the organic principle of a 
division of duties between the legislative and judicial departments 
of government. It involves the idea of court rules, as to details, 
and legislative control as to fundamental and jurisdictional 
matters and all questions of permanent procedure and evidence, 
the latter to be embraced in a short practice code. The result 
will be the lodging of the responsibility for operation by Congress 
with the courts. The fact is becoming very generally understood 
that, although the courts and lawyers are now solely held respon- 
sible for juridical defects, the Congress regulates their entire con- 
duct; that the judge is often helpless to prevent injustice being 
done in his very presence; and the lawyer, by force of these 
rigid statutes, is compelled to take advantage of technicalities, for 
he may not draw a distinction between the adjective and substan- 
tive law. 
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Tue REASON FoR Its PopuLaRIty. 


Other elements of the popularity of the American Bar Associa- 
tion’s program are that form is sacrificed for principle and that 
the Supreme Court, which will be ready to hear from lawyers and 
judges practical suggestions as experience may develop them, can 
from time to time change the system of rules in response to the 
call of convenience or justice. Obviously, failure or delay in 
correcting abuses has done more to prejudice the laity against the 
courts and lawyers than any other juridical element. The test 
of any permanent institution is its ability to adapt itself promptly 
to changing conditions. 


AN EXAMPLE OF UNSELFISH PATRIOTISM. 


The sentiment of the American Bar Association has been 
practically unanimous in support of this program and many 
earnest lawyers and judges are militantiy pushing it. Forty-two 
State Bar Associations have endorsed it and many have special 
state committees working harmoniously with your committee. 
They have suppressed all pride of opinion and agreed to depart 
from long established customs and usages in the interest of the 
general welfare and, thereby, have made possible a new and whole- 
some era of judicial relations. It became manifest that the 
lawyers must modernize the machinery of the courts or it would be 
done by some less competent agency. 


PROGRESS WITH CONGRESS. 


It appearing that the 63d Congress would adjourn immediately 
upon the completion of a legislative program upon which it had 
been almost uninterruptedly engaged, attention was given to 
preparation for the 64th Congress and to harmonizing other bills 
concerning the courts that were found to be pending. To that end 
a resolution (Senate Resolution 552) appended hereto, was 
adopted by the Senate, authorizing a sub-committee of the 
Judiciary Committee of the Senate to consider in vacation a 
composite bill passed by the House of Representatives in the last 
preceding session. (H.R. 15578.) Your committee will appear 
before this sub-committee for the purpose of impressing the prin- 
ciples underlying the American Bar Association’s program. It 
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is respectfully ‘suggested that full authority be given this com- 
mittee in the premises. It will serve a useful purpose to comment 
briefly on the bill (H. R. 15578) if, by that means, individual 
representations are caused to be made to members of Congress. 


H. R. 15578. 
Its title is “ An Act to Codify, Revise and Amend the Laws 
Relating to the Judiciary.” It is 206 pages long; is officially des- 
ignated as “Judicial Code, Part 2,” but will, no doubt, be 
popularly known as “The Practice Code,” and should be so 
designated. It deals with the following subjects: 
1. District Attorneys, Marshals, Clerks, Commissioners, and 
Stenographers. 

2. Pay and Allowances of Court Officers, Jurors and Wit- 
nesses. 

. Evidence. 

. Civil Procedure. 

. Criminal Procedure. 

Procedure on Error and Appeal. 

. Judgments, Cost, and Executions. 

. Limitations. 

Habeas Corpus. 

. Extradition. 


oS or Hm 


~ 


S © © 


SomE RECOMMENDATIONS. 


It would not be practical to discuss in detail the features of so 
lengthy a bill. Admitting the necessity for a measure of its 
general character, certain alterations appeal so strongly that they 
are briefly mentioned : 

Src. 168. Omit the words “ By the said courts, respectively,” 
and “ to any District Court.” 

Reason. Uniformity requires one general source of power. 
Special rules for special localities or conditions can be provided 
by the Supreme Court upon suitable representation in that behalf. 

Src. 169a. This section forbids the judge to “sum up” the 
evidence and should be omitted. 

Sec. 169b. Arbitrarily requires submission of all issues to the 
jury regardless of the state of the evidence and should be omitted. 

Reason. Permission is asked, however, to say that the judge 
ought to be empowered to save the time and expense caused by 
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cases improvidently and improperly brought so as to prevent their 
going to the jury. Where the evidence is insufficient to support a 
verdict, the court of necessity would set it aside. It is therefore 
thought expedient to permit the judge to act before instead of 
after submitting the case. This is the practice in North Carolina 
and New York. 

Sec. 171. Omit entirely and substitute the American Bar 
Association’s Bill, H. R. 133, a copy of which is attached hereto. 

Reason. This bill has met with practically the unanimous sup- 
. port of the American Bar Association and of over 40 State Bar 
Associations. Its object is to vest in the Supreme Court the same 
power on the law side of the court that it now possesses on the 
equity side; to prepare and put into effect a correlated system of 
rules for the guidance of the trial courts and the detail machinery 
thereof. It is conceded that the effort at conformity with state 
practice (Sec. 914 R. 8.) is a failure and has become a menace 
to the administration of justice. The legislative department 
should enact all statutes concerning jurisdictional and funda- 
mental matters and matters of evidence and of permanent pro- 
cedure, but the detail operation of the court should be regulated by 
rules prepared by the Supreme Court. The Supreme Court 
would amend these rules from time to time as occasion required 
without having to wait upon or to disturb Congress to enact a 
statute. 

Src. 180. Insert the words “ Provided by the Supreme Court ” 
after the words, “ By general rules ” and before the words “ adopt 
such ” in the eleventh line. 

Reason. These amendments make the section consistent with 
the general principle laid down in Sec. 171 requiring the Supreme 
Court to make all rules. 

Src. 181. Omit the words “ Of such District Court” and 
insert the word “ Such ” just before the words “ general rules ” in 
the twenty-third line. Omit the words “ by general rules ” in the 
twenty-fourth line and insert in lieu thereof the words “in the 
manner aforesaid.” 

Src. 183. Omit entirely. See comments on Sec. 171 and Sec. 
180. Uniformity requires that there shall be a single power for 
making rules. Upon the necessity arising, the Supreme Court 
will make all necessary exceptions and it will prevent unnecessary 
exceptions. This involves the great principle upon which the 
American Bar Association is practically unanimous. 

Sec. 186. Omit the words “The Court may make,” in the 
eleventh line and insert the words “ may be made ” in the twelfth 
line, between the words “ therein ” and “ as.” 

Reason. These alterations harmonize these sections with Sec. 
171 as to rule making power and yet leaves the trial court free to 
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act by way of an “ order.” The statute does not forbid the exercise 


of this power by the court and it meets every requirement. 

Sec. 189. Insert in line twelve, the word “ Supreme ” between 
the words “ the ” and “ Court ” and insert in the same line the 
words “ by rule ” between the word “ direct ” and the period. 

Reason. This, for the reasons given above, harmonizes the 
entire statute. 

Src. 218. Change the word “ four” in the twenty-sixth line, 
to “thirty ”; and the word “ months,” in the first line of page 
127 to “ days ”; and add the words, “ provided, that nothing shall 
prevent such time being extended by the court or the Judge therof 
by an order duly entered of record for an additional period of 
sixty days for good and sufficient reasons to be incorporated in 
such order.” 

Reason. Litigants are justly complaining of the delay and 
expense occasioned by appeals. Sec. 218 aggravates this condi- 
tion. Thirty days is the greatest sufficiency of time in which to 
prepare simple bills of exceptions. It must be borne in mind that 
additional time will still be required to make up the record. The 
amendment suggested serves two purposes, viz: (1) Counsel 
will be forced to act with reasonable promptness while the facts 
are yet fresh in the minds of the necessary participants. (2) It 
will force counsel, seeking a delay, to place upon the*record his 
reasons therefor, thus permitting the responsibility to rest where 
it properly belongs. The legislative policy, as evidenced by Sec. 
226 of H. R. 15578, is to hold counsel responsible in all proper 
instances. This is to be highly commended. 

Src. 219. Omit the words “ its rules,” in line eleven, page 128, 
and insert in place thereof the words “ rules of court.” 

Reason. This, for the reasons above named, brings it into 
harmony with the entire act. 


* * * 


Sec. 322. It is respectfully suggested that forty-two days is 
too long a time for the simple purpose of moving for a new trial. 
This ought to be done with the utmost speed, and the record 
should evidence reasons for any delay. 

Memo. It is suggested that the act should be known as “ The 
Practice Code ” instead of “ The Judiciary Bill, 2d Part.” 

Memo. Time and economy, in the order named, are among the 
most important of juridical elements. There is justification for 
the prediction that any effort at juridical reform not reflecting 
these fundamental principles will prove a failure ; that any effort 
wholly omitting them will destroy the present weakened faith in 
the courts. The public, within the last few years, has been edu- 
cated to expect speed and economy in the courts; that the judges 
are helplessly restricted by iron bound statutes and that relief can 
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be had only from Congress. These things, as a matter of growing 
expediency apart from the great principles involved, recommend 
conformity to the suggestions made. 

All provisions in the bill which attempt in any way to impose 
a limitation upon injunctions other than those contained in the 
Clayton Bill, should of course be omitted. 


Tue JupiciaL SEcTION. 

Travel Expense.—lIt is gratifying to report the success of the 
annual Conference of Judges, the first since the preliminary 
organization at Montreal, having been held at Washington, D. C., 
in Ozvtober, 1914. The interesting proceedings have been pub- 
lished. The travel expense of the State Commissioners on Uni- 
form Laws is generally defrayed by the respective states. Such 
action should be taken as to assure similar legislative appropria- 
tions for the chief justices. Your committee has undertaken with 
gratifying success, to induce leading members of the Bar of each 
state to take concerted action, but it is hoped that every member 
of the Association will assist in such manner as recommends 
itself to his good judgment. The governors of the several states 
are being requested to recommend an annual appropriation of 
from $100 to $250. This is a small premium for a state to 
pay for insurance against conflicting judicial opinions. The 
broadening, liberalizing and uplifting influence of this annual ex- 
change of views means much to the nation. 

Uniformity of Interpretation.—One of the principal purposes 
of this organization is to correct the evil of conflict of decisions 
and it is being greatly aided by the Commissioners on Uniform 
State Laws, through a Reference Bureau, that furnishes ready 
reference to all conflicting opinions on a given subject but without 
further comment. Such conduct connotes a greatly needed 
harmony. 

Uniformity of Procedure-—Through rules prepared and pro- 
mulgated by the federal Supreme Court uniformity of procedure 
can be secured better than through a statutory system of pleading 
and procedure. It is of first importance to do away with rigid 
statutes in this respect entirely, except acts authorizing the 
respective and highest state appellate courts to adopt a system of 
rules for pleading and procedure. Through the Conference of 
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Judges such uniformity may be brought about. This is but 
another link in the American Bar Association’s plan leading to 
uniformity of law, of interpretation and of procedure. 
Respectfully submitted, 

THomas W. SHELTON, Chairman. 

Jacos M. Dickrnson, 

Wiiuram Howarp Tart, 

JosEPH N. TEAL, 

LAWRENCE MAXWELL. 


APPENDIX A. 
IN THE HOUSE OF REPRESENTATIVES. 
Aprit 7, 1913. 

Mr. Clayton introduced the following bill; which was referred 
to the Committee on the Judiciary and ordered to be printed. 
March 27, 1914: Reported with amendments, referred to the 
House Calendar, and ordered to be printed. 


A BILL 


To AUTHORIZE THE SUPREME CouRT TO PRESCRIBE FoRMS AND 
RULES AND GENERALLY TO REGULATE PLEADING, PROCEDURE, 
AND PRACTICE ON THE ComMMON-LAW SIDE OF THE FEDERAL 
Courts. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Supreme Court shall have the power to prescribe, from time to 
time and in any manner, the forms and manner of service of writs 
and all other process ; the mode and manner of framing and filing 
proceedings and pleadings; of giving notice and serving process 
of all kinds ; of taking and obtaining evidence ; drawing up, enter- 
ing, and enrolling orders ; and generally to regulate and prescribe 
by rule the forms for the entire pleading, practice, and procedure 
to be used in all actions, motions, and proceedings at law of what- 
ever nature by the district courts of the United States and the 
District of Columbia. 

Src. 2. When and as the rules of court herein authorized shall 
be promulgated, all laws in conflict therewith shall be and become 
of no further force and effect. 
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APPENDIX B. 


IN THE SENATE OF THE UNITED STATES. 
Fepruary 19, 1915. 


Mr. Culberson submitted the following resolution; which was 
referred to the Committee to Audit and Control the Contingent 
Expenses of the Senate. February 19 (calendar day, March 1), 
1915: Reported by Mr. Shafroth, with an amendment; con- 
sidered, amended, and agreed to. 


RESOLUTION. 


Resolved, That the Committee on the Judiciary be authorized 
to appoint a subcommittee thereof to consider, in the interval 
between the 63d Congress and the first session of the 64th 
Congress, or during a session or recess of the 64th Congress, the 
proposed codification, revision, and amendment of the laws relat- 
ing to the judiciary contemplated in the bill (H. R. 15578) 
passed by the House of Representatives in the last preceding 
session, and that such subcommittee be authorized to employ and 
compensate such persons as may be found necessary to assist in 
any work arising in connection with such consideration, the 
expenses thereby incurred to be paid out of the contingent fund 
of the Senate upon vouchers to be approved by the chairman of 
the subcommittee and not to exceed in the total $500. 








394 The Amer:can Bar Association Journal 





REPORT 
OF THE 


* COMMITTEE ON UNIFORM STATE LAWS. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Association: 

Your Committee on Uniform State Laws has the honor to 
report its activities for the year last passed as follows: 

First: The members of your committee availing themselves 
of the continued and painstaking efforts of the Conference of 
Commissioners on Uniform State Laws, with which they are 
closely affiliated, and some of whose commissioners are members 
of this committee, have grasped all the opportunities which pre- 
sented themselves to bring about uniformity of statutory laws 
throughout the country, and with corresponding zeal have put 
forth increased endeavors to bring to the attention of the courts 
of record throughout the various states, the purposes which the 
Conference of Commissioners and this Committee on Uniform 
State Laws are serving, to the end that the courts having in mind 
their accomplishment, might apply in the rendition of their 
decisions, such rules of interpretation and take such cognizance 
of the decisions of other states, than their own, under the various 
provisions of the uniform acts, as will be most calculated to 
carry forward the general principle of uniformity. 

Second: The fact that the committee has presented for your 
consideration four new uniform acts, is due to the gratifying 
consummation of the work of the Conference of Commissioners 
on Uniform State Laws, and of your committee, extending over 
periods ranging from two years in the case of the Uniform Cold 
Storage Act to 12 years in the case of the Uniform Partnership 
Act. In the consideration, study and discussion of the Uniform 
Partnership Act, Uniform Workmen’s Compensation Act, Uni- 
form Cold Storage Act, Uniform Act Relating to the Acknowl- 
edgment of Deeds and other Instruments taken Outside the 
United States, with substantial continuity during the periods 
above defined, your committee and the Conference have enjoyed 
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the benefit of the services not only of the specially appointed 
official representatives of the various states, but of many business 
men of affairs and other lawyers especially interested in, and 
conversant with, the various subjects dealt with in the respective 
acts. Pursuant to regular and usual procedure, invitations have 
been extended by the various committees of the Conference of 
Commissioners to all those who might by certainty, or by any 
chance, have a special knowledge or experience to impart to the 
sub-committee having these matters in charge. The caution and 
painstaking thoroughness with which the work of the Conference 
of Commissioners and of your committee has been prosecuted, is, 
as it would seem, amply disclosed by a reference to the fact that 
your committee has not given its final approval to any of the four 
acts in question, until years of study, investigation and discussion 
had been employed upon each and every one of them. 

Your committee extends to you, therefore, the assurance that 
the acts as now presented to you, represent the mature judgment, 
best experience, conscientious effort and ripe conclusions, sea- 
soned by the time which had been allowed to lapse since their 
initiation. In order that the results of these efforts may be 
presented to you in concrete form, copies of the said four 
uniform acts are annexed hereto, and marked, respectively, 
“ Exhibit A,” “ Exhibit B,” “ Exhibit C ” and “ Exhibit D.” 

Third: It may be of interest to this Association to note that 
the first uniform act approved by this body has now been 
adopted in 47 states, territories, federal districts and possessions. 

Fourth: There has been adopted the Uniform Warehouse 
Receipts Act in 31 states, territories, federal districts and posses- 
sions, and since the last meeting of this Association, one addi- 
tional state has adopted the Uniform Sales Act, making the 
number of states, territories, federal districts and possessions 
which have put this act upon their statute books 12. 

Fifth: Similar and commensurate progress has been made 
in the adoption by the various states of the Stock Transfer Act, 
Bills of Lading Act and Child Labor Act. 

Sixth: As was to be expected, the apparent progress of the 
work of your committee has been much more rapid in the last 
four or five years, than in the whole of its preceding history of 
about 20 years. It was to be expected that much patience and 
apparently unrewarded endeavor would have to be expended in 
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preparing the ground. It was a long, tedious, and oftentimes 
discouraging work to induce the various legislatures throughout 
the country to recognize the importance of the movement for 
uniformity, and thereafter to avail themselves of the drafts of 
acts produced as a result of the labors of your committee in this 
behalf. It may now, however, with confidence, be said that the 
movement has met with general and thoroughgoing approval 
throughout the country, an approval which is manifested in many 
ways, and not least by the cordial commendation given to the 
uniform acts by judges throughout the country in their opinions 
on cases which have been before them in the last three or four 
years for their determination. 

Seventh: Much has been done, but much remains to be 
accomplished, and your committee very earnestly bespeaks con- 
tinued co-operation of every member of this Association, wher- 
ever he may be practising his chosen profession, in the effort 
which we are making to bring about uniformity, both by statutory 
enactment and judicial decision. 

Eighth: Your committee, therefore, recommends the adop- 
tion of the following resolution : 

Resolved, That the Uniform Partnership Act, the Uniform 
Workmen’s Compensation Act, the Uniform Cold Storage Act, 
and the Uniform Act Relating to the Acknowledgment of Deeds 
and other Instruments taken Outside the United States, having 
been heretofore approved and recommended by the Conference 
of Commissioners on Uniform State Laws, be, and the same are 
hereby approved by this body, and recommended to the legisla- 
tures of the various states for enactment into law. 


All of which is respectfully submitted. 
CHARLES THADDEUS TERRY, Chairman, New York, N. Y.., 
FREDERICK G. BromBerc, Mobile, Ala., 
Roya A. Gunnison, Juneau, Alaska, 

M. G. Cunnirr, Phoenix, Ariz., 

GrorcE B. Roser, Little Rock, Ark., 
CHARLES Monroe, Los Angeles, Cal., 
Harry Evucene Ketty, Denver, Col., 
Water E. Cor, Stamford, Conn., 

Davip T. MARVEL, Wilmington, Del., 
CuarLes W. NreepHAM, Washington, D. C., 
WitriAm A. Biount, Pensacola, Fla., 

Jos. HANSELL MERRILL, Thomasville, Ga., 
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Davin L. Wirutneton, Honolulu, Hawaii, 
FreMoNT Woop, Boise, Idaho, 

Ernst Freunp, Chicago, IIL, 

MeErrILL Moores, Indianapolis, Ind., 
Jerry B. Suttivan, Des Moines, Iowa, 
Cuar_es W. Situ, Stockton, Kans., 
EpmunpD F. Trasug, Louisville, Ky., 

W. O. Hart, New Orleans, La., 

P. H. Gruuin, Bangor, Me., 

Henry Srocxsriner, Baltimore, Md., 
SamvueEL WILLIston, Cambridge, Mass., 
GrorcE W. Bares, Detroit, Mich., 
CorDENIO A. SEVERANCE, St. Paul, Minn., 
A. T. Srovaty, Okolona, Miss., 

Seneca N. Taytor, St. Louis, Mo., 

C. B. Notan, Helena, Mont., 

Joun L. WEBSTER, Omaha, Neb., 

A. E. CHENEY, Reno, Nev., 

JosErH MappEN, Keene, N. H., 

Jounx R. Harpin, Newark, N. J., 

James G. Fircn, Socoro, N. M., 

J. Crawrorp Brags, Raleigh, N. C., 
Anprew A. Bruce, Bismarck, N. D., 

A. V. Cannon, Cleveland, Ohio, 

D. A. McDoueat, Sapulpa, Okla., 
Cuartes H. Carey, Portland, Ore., 

Jesse H. Wise, Pittsburgh, Pa., 

MANUEL RopricuEz-Serra, San Juan, P. R., 
Tuomas A. JENCKES, Providence, R. I., 
T. Mouttrig Morpecat, Charleston, S. C., 
U. 8. G. Cuerry, Sioux Falls, 8S. D., 
Henry H. Incersouy, Knoxville, Tenn., 
Hiram Guass, Austin, Tex., 

P. L. WrtitaMs, Salt Lake City, Utah, 
Grorce B. Youne, Newport, Vt., 

EvuGene C. Massie, Richmond, Va., - 
CHARLES E. SHEPARD, Seattle, Wash., 
Epear B. Stewart, Morgantown, W. Va., 
Epwarp W. Frost, Milwaukee, Wis., 
CuaAr.LEs N. Porter, Cheyenne, Wyo. 
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EXHIBIT A. 
AN ACT 
To Make Unirorm THE Laws oF ParTNERSHIP.* 
PART I. 
PRELIMINARY PROVISIONS. 

Section 1. [Name of Act.] This act may be cited as Uni- 
form Partnership Act. 

Sec. 2. [Definition of Terms.] In this act, “Court” in- 
cludes every court and judge having jurisdiction in the case. 

“ Business ” includes every trade, occupation, or profession. 

“Person ” includes individuals, partnerships, corporations, 
and other associations. 

“Bankrupt” includes bankrupt under the Federal Bank- 
ruptcy Act or insolvent under any state insolvent act. 

“ Conveyance” includes every assignment, lease, mortgage, 
or encumbrance. 

“ Real property ” includes land and any interest or estate in 
land. 

Sec. 3. [Interpretation of Knowledge and Notice.] (1) A 
person has “knowledge” of a fact within the meaning of this 
act not only when he has actual knowledge thereof, but also wher 
he has knowledge of such other facts as in the circumstances 
shows bad faith. 

(2) A person has “ notice” of a fact within the meaning of 
this act when the person who claims the benefit of the notice 

(a) States the fact to such person, or 

(6) Delivers through the mail, or by other means of com- 
munication, a written statement of the fact to such person or 
to a proper person at his place of business or residence. 

Sec. 4. [Rules of Construction.] (1) The rule that statutes 
in derogation of the common law are to be strictly construed shall 
have no application to this act. 


* This Act in pamphlet form with explanatory notes may be ob- 
tained from Walter George Smith, Land Title Building, Philadelphia, 
Pa., Chairman of the Committee on Commercial Law of the Com- 
missioners on Uniform State Laws, or from George B. Young, New- 
port, Vt., Secretary of the Commissioners on Uniform State Laws. 
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(2) The law of estoppel shall apply under this act. 
(3) The law of agency shall apply under this act. 


(4) This act shall be so interpreted and construed as to effect 
its general purpose to make uniform the law of those states which 


enact it. 

(5) This act shall not be construed so as to impair the obliga- 
tions of any contract existing when the act goes into effect, nor to 
affect any action or proceedings begun or right accrued before 
this act takes effect. 

Src. 5. [Rules for Cases not Provided for in this Act.] In 
any case not provided for in this act the rules of law and equity, 
including the law merchant, shall govern. 


PART II. 
NATURE OF A PARTNERSHIP. 


Src. 6. [Partnership Defined.] (1) A partnership is an 
association of two or more persons to carry on as co-owners a 
business for profit. 

(2) But any association formed under any other statute of 
this state, or any statute adopted by authority, other than the 
authority of this state, is not a partnership under this act, unless 
such association would have been a partnership in this state 
prior to the adoption of this act ; but this act shall apply to limited 
partnerships except in so far as the statutes relating to such 
partnerships are inconsistent herewith. 

Src. 7. [Rules for Determining the Existence of a Partner- 
ship.] In determining whether a partnership exists, these rules 
shall apply: 

(1) Except as provided by section 16 persons who are not 
partners as to each other are not partners as to third persons. 

(2) Joint tenancy, tenancy in common, tenancy by the en- 
tireties, joint property, common property, or part ownership does 
not of itself establish a partnership, whether such co-owners do 
or do not share any profits made by the use of the property. 

(3) The sharing of gross returns does not of itself establish 
a partnership, whether or not the persons sharing them have a 
joint or common right or interest in any property from which the 
returns are derived. 
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(4) The receipt by a person of a share of the profits of a 
business is prima facie evidence that he is a partner in the busi- 
ness, but no such inference shall be drawn if such profits were 
received in payment: 

(a) As a debt by installments or otherwise, 

(b) As wages of an employee or rent to a landlord, 

(c) As an annuity to a widow or representative of a de- 
ceased partner, 

(d) As interest on a loan, though the amount of payment 
vary with the profits of the business, 

(e) As the consideration for the sale of the good-will of a 
business or other property by installments or otherwise. 

Sec. 8. [Partnership Property.] (1) All property origi- 
nally brought into the partnership stock or subsequently ac- 
quired, by purchase or otherwise, on account of the partnership 
is partnership property. 

(2) Unless the contrary intention appears, property acquired 
with partnership funds is partnership property. 

(3) Any estate in real property may be acquired in the part- 
nership name. Title so acquired can be conveyed only in the 
partnership name. 

(4) A conveyance to a partnership in the partnership name, 
though without words of inheritance, passes the entire estate of 
the grantor unless a contrary intent appears. 


PART III. 
RELATIONS OF PARTNERS TO PERSONS DEALING WITH TIE 
PARTNERSHIP. 

Sec. 9. [Partner Agent of Partnership as to Partnership 
Business.]| (1) Every partner is an agent of the partnership 
for the purpose of its business, and the act of every partner, in- 
cluding the execution in the partnership name of any instrument, 
for apparently carrying on in the usual way the business of the 
partnership of which he is a member binds the partnership, 
unless the partner so acting has in fact no authority to act for 
the partnership in the particular matter, and the person with 
whom he is dealing has knowledge of the fact that he has no such 
authority. 
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(2) An act of a partner which is not apparently for the carry- 
ing on of the business of the partnership in the usual way does not 
bind the partnership unless authorized by the other partners. 

(3) Unless authorized by the other partners or unless they 
have abandoned the business, one or more but less than all the 
partners have no authority to: 

(a) Assign the partnership property in trust for creditors 
or on the assignee’s promise to pay the debts of the partner- 
ship, 

(b) Dispose of the good-will of the business, 

(c) Do any other act which would make it impossible to 
carry on the ordinary business of the partnership, 

(d) Confess a judgment, 

(e) Submit a partnership claim or liability to arbitration 
or reference. 

(4) No act of a partner in contravention of a restriction on his 
authority shall bind the partnership to persons having knowledge 
of the restriction. 

Src. 10. [Conveyance of Real Property of the Partnership. ] 
(1) Where title to real property is ‘in the partnership name, 
any partner may convey title to such property by a conveyance 
executed in the partnership name; but the partnership may 
recover such property unless the partner’s act binds the partner- 
ship under the provisions of paragraph (1) of section 9, or 
unless such property has been conveyed by the grantee or a 
person claiming through such grantee to a holder for value with- 
out knowledge that the partner, in making the conveyance, has 
exceeded his authority. 

(2) Where title to real property is in the name of the partner- 
ship, a conveyance executed by a partner, in his own name, passes 
the equitable interest of the partnership, provided the act is one 
within the authority of the partner under the provisions of para- 
graph (1) of section 9. 

(3) Where title to real property is in the name of one or more 
but not all the partners, and the record does not disclose the 
right of the partnership, the partners in whose name the title 
stands may convey title to such property, but the partnership may 
recover such property if the partners’ act does not bind the part- 
nership under the provisions of paragraph (1) of section 9, 
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unless the purchaser or his assignee, is a holder for value, without 
knowledge. 

(4) Where the title to real property is in the name of one or 
more or all the partners, or in a third person in trust for the 
partnership, a conveyance executed by a partner in the partner- 
ship name, or in his own name, passes the equitable interest of the 
partnership, provided the act is one within the authority of the 
partner under the provisions of paragraph (1) of section 9. 

(5) Where the title to real property is in the names of all the 
partners a conveyance executed by all the partners passes all their 
rights in such property. 

Sec. 11. [Partnership Bound by Admission of Partner. ] 
An admission or representation made by any partner concerning 
partnership affairs within the scope of his authority as conferred 
by this act is evidence against the partnership. 

Sec. 12. [Partnership Charged with Knowledge of or Notice 
to Partner.] Notice to any partner of any matter relating to 
partnership affairs, and the knowledge of the partner acting in 
the particular matter, acquired while a partner or then present 
to his mind, and the knowledge of any other partner who reason- 
ably could and should have communicated it to the acting part- 
ner, operate as notice to or knowledge of the partnership, except 
in the case of a fraud on the partnership committed by or with 
the consent of that partner. 

Sec. 13. [Partnership Bound by Partner’s Wrongful Act.] 
Where, by any wrongful act or omission of any partner acting in 
the ordinary course of the business of the partnership, or with the 
authority of his co-partners, loss or injury is caused to any per- 
son, not being a partner in the partnership, or any penalty is 
incurred, the partnership is liable therefor to the same extent as 
the partner so acting or omitting to act. 

Sec. 14. [Partnership Bound by Partner’s Breach of Trust. ] 
The partnership is bound to make good the loss: 

(a) Where one partner acting within the scope of his apparent 
authority receives money or property of a third person and mis- 
applies it; and 

(b) Where the partnership in the course of its business receives 
money or property of a third person and the money or property 
so received is misapplied by any partner while it is in the custody 
of the partnership. 




















Reports of Committees 403 





Src. 15. [Nature of Partner’s Liability.] All partners are 


liable: 


(a) Jointly and severally for everything chargeable to the 
partnership under sections 13 and 14. 

(6) Jointly for all other debts and obligations of the partner- 
ship ; but any partner may enter into a separate obligation to per- 
form a partnership contract. 

Src. 16. [Partner by Estoppel.] (1) When a person, by 
words spoken or written or by conduct, represents himself, or 
consents to another representing him to any one, as a partner in 
an existing partnership or with one or more persons not actual 
partners, he is liable to any such person to whom such represen- 
tation has been made, who has, on the faith of such representa- 
tion, given credit to the actual or apparent partnership, and if 
he has made such representation or consented to its being made in 
a public manner he is liable to such person, whether the represen- 
tation has or has not been made or communicated to such person 
so giving credit by or with the knowledge of the apparent partner 
making the representation or consenting to its being made. 

(a) When a partnership liability results, he is liable as 
though he were an actual member of the partnership. 

(6) When no partnership liability results, he is liable 
jointly with the other persons, if any, so consenting to the 
contract or representation as to incur liability, otherwise 
separately. 

(2) When a person has been thus represented to be a partner 
in an existing partnership, or with one or more persons not actual 
partners, he is an agent of the persons consenting to such repre- 
sentation to bind them to the same extent and in the same man- 
ner as though he were a partner in fact, with respect to persons 
who rely upon the representation. Where all the members of 
the existing partnership consent to the representation, a partner- 
ship act or obligation results; but in all other cases it is the joint 
act or obligation of the person acting and the persons consenting 
to the representation. 

Sec. 17. [Liability of Incoming Partner.] A person ad- 
mitted as a partner into an existing partnership is liable for all 
the obligations of the partnership arising before his admission as 
though he had been a partner when such obligations were in- 











404 The American Bar Association Journal 





curred, except that this liability shall be satisfied only out of 
partnership property. 


PART IV. 
RELATION OF PARTNERS TO ONE ANOTHER. 


Sec. 18. [Rules Determining Rights and Duties of Part- 
ners.] The rights and duties of the partners in relation to the 
partnership shall be determined, subject to any agreement be- 
tween them, by the following rules: 

(a) Each partner shall be repaid his contributions, whether 
by way of capital or advances to the partnership property and 
share equally in the profits and surplus remaining after all lia- 
bilities, including those to partners, are satisfied ; and must con- 
tribute towards the losses, whether of capital or otherwise, sus- 
tained by the partnership according to his share in the profits. 

(6) The partnership must indemnify every partner in respect 
of payments made and personal liabilities reasonably incurred by 
him in the ordinary and proper conduct of its business, or for 
the preservation of its business or property. 

(c) A partner, who in aid of the partnership makes any pay- 
ment or advance beyond the amount of capital which he agreed to 
contribute, shall be paid interest from the date of the payment 
or advance. 

(da) A partner shall receive interest on the capital contributed 
by him only from the date when repayment should be made. 

(e) All partners have equal rights in the management and 
conduct of the partnership business. 

(f) No partner is entitled to remuneration for acting in the 
partnership business, except that a surviving partner is entitled 
to reasonable compensation for his services in winding up the 
partnership affairs. 

(g) No person can become a member of a partnership without 
the consent of all the partners. 

(4) Any difference arising as to ordinary matters connected 
with the partnership business may be decided by a majority of the 
partners ; but no act in contravention of any agreement between 
the partners may be done rightfully without the consent of all 
the partners. 
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Sec. 19. [Partnership Books.] The partnership books shall 
be kept, subject to any agreement between the partners, at the 
principal place of business of the partnership, and every partner 
shall at all times have access to and may inspect and copy any of 
them. 

Src. 20. [Duty of Partners to Render Information.] Part- 
ners shall render on demand true and full information of all 
things affecting the partnership to any partner or the legal repre- 
sentative of any deceased partner or partner under legal dis- 
ability. 

Src. 21. [Partner Accountable as a Fiduciary.] (1) Every 
partner must account to the partnership for any benefit, and 
hold as trustee for it any profits derived by him without the con- 
sent of the other partners from any transaction connected with 
the formation, conduct, or liquidation of the-partnership or from 
any use by him of its property. 

(2) This section applies also to the representatives of a de- 
ceased partner engaged in the liquidation of the affairs of the 
partnership as the personal representatives of the last surviving 
partner. 

Src. 22. [Right to an Account.] Any partner shall have the 
right to a formal account as to partnership affairs: 

(a) If he is wrongfully excluded from the partnership busi- 
ness or possession of its property by his co-partners, 

(b) If the right exists under the terms of any agreement, 

(c) As provided by section 21, 

(d) Whenever other circumstances render it just and rea- 
sonable. 

Sec. 23. [Continuation of Partnership Beyond Fixed Term. ] 
(1) When a partnership for a fixed term or particular under- 
taking is continued after the termination of such term or par- 
ticular undertaking without any express agreement, the rights 
and duties of the partners remain the same as they were at such 
termination, so far as is consistent with a partnership at will. 

(2) A continuation of the business by the partners or such 
of them as habitually acted therein during the term, without any 
settlement or liquidation of the partnership affairs, is prima facie 
evidence of a continuation of the partnership. 


13 
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PART V. 
PROPERTY RIGHTS OF A PARTNER. 


Sec. 24. [Extent of Property Rights of a Partner.] The 
property rights of a partner are (1) his rights in specific partner- 
ship property, (2) his interest in the partnership, and (3) his 
right to participate in the management. 

Src. 25. [Nature of a Partuer’s Right in Specific Partnership 
Property. ] 

(1) A partner is co-owner with his partners of specific part- 
nership property holding as a tenant in partnership. 

(2) The incidents of this tenancy are such that: 

(a) A partner, subject to the provisions of this act and to 
any agreement between the partners, has an equal right with 
his partners to possess specific partnership property for part- 
nership purposes ; but he has no right to possess such property 
for any other purpose without the consent of his partners. 

(6) A partner’s right in specific partnership property is 
not assignable except in connection with the assignment of the 
rights of all the partners in the same property. 

(c) A partner’s right in specific partnership property is not 
subject to attachment or execution, except on a claim against 
the partnership. When partnership property is attached for a 
partnership debt the partners, or any of them, or the repre- 
sentatives of a deceased partner, cannot claim any right under 
the homestead or exemption laws. 

(d) On the death of a partner his right in specific partner- 
ship property vests in the surviving partner or partners, ex- 
cept where the deceased was the last surviving partner, when 
his right in such property vests in his legal representative. 
Such surviving partner or partners, or the legal representative 
of the last surviving partner, has no right to possess the part- 
nership property for any but a partnership purpose. 

(e) A partner’s right in specific partnership property is not 
subject to dower, curtesy, or allowances to widows, heirs, or 
next of kin. 

Src. 26. [Nature of Partner’s Interest in the Partnership. ] 
A partner’s interest in the partnership is his share of the profits 
and surplus, and the same is personal property. 
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Sec. 27%. [Assignment of Partner’s Interest.] (1) A convey- 
ance by a partner of his interest in the partnership does not of 
itself dissolve the partnership, nor, as against the other partners 
in the absence of agreement, entitle the assignee, during the con- 
tinuance of the partnership, to interfere in the management or 
administration of the partnership business or affairs, or to require 
any information or account of partnership transactions, or to 
} inspect the partnership books; but it merely entitles the assignee 
to receive in accordance with his contract the profits to which the 
assigning partner would otherwise be entitled. 

(2) In case of a dissolution of the partnership, the assignee 
is entitled to receive his assignor’s interest and may require an 
account from the date only of the last account agreed to by all 
the partners. 

Src. 28. [Partner’s Interest Subject to Charging Order. ] 

(1) On due application to a competent court of any judg- 
ment creditor of a partner, the court which entered the judgment, 
order, or decree, or any other court, may charge the interest of 
the debtor partner with payment of the unsatisfied amount of 
such judgment debt with interest thereon ; and may then or later 
appoint a receiver of his share of the profits, and of any other 
money due or to fall due to him in respect of the partnership, and 
make all other orders, directions, accounts and inquiries which 
the debtor partner might have made, or which the circumstances 
of the case may require. 

(2) The interest cliarged may be redeemed at any time before 
foreclosure, or in casc of a sale being directed by the court may be 
purchased without thereby causing a dissolution : 

(a) With separate property, by any one or more of the part- 
ners, or 

(b) With partnership property, by any one or more of part- 
ners with the consent of all the partners whose interests are not 
so charged or sold. 

(3) Nothing in this act shall be held to deprive a partner of 
his right, if any, under the exemption laws, as regards his interest 
in the partnership. 
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PART VI. 
DISSOLUTION AND WINDING UP. 


Src. 29. [Dissolution Defined.] The dissolution of a part- 
nership is the change in the relation of the partners caused by 
any partner ceasing to be associated in the carrying on as dis- 
tinguished from the winding up of the business. 

Sec. 30. [Partnership Not Terminated by Dissolution.] On 
dissolution the partnership is not terminated, but continues until 
the winding up of partnership affairs is completed. 

Sec. 31. [Causes of Dissolution.] Dissolution is caused : 

(1) Without violation of the agreement between the partners, 

(a) By the termination of the definite term or particular 
undertaking specified in the agreement, 

(b) By the express will of any partner when no definite term 
or particular undertaking is specified, 

(c) By the express will of all the partners who have not 
assigned their interests or suffered them to be charged for their 
separate debts, either before or after the termination of any 
specified term or particular undertaking, 

(d) By the expulsion of any partner from the business bona 
fide in accordance with such a power conferred by the agree- 
ment between the partners; 

(2) In contravention of the agreement between the partners, 
where the circumstances do not permit a dissolution under any 
other provision of this section, by the express will of any partner 
at any time; 

(3) By any event which makes it unlawful for the business of 
the partnership to be carried on or for the members to carry it on 
in partnership ; 

(4) By the death of any partner; 

(5) By the bankruptcy of any partner or the partnership ; 

(6) By decree of court under section 32. 

Sec. 32. [Dissolution by Decree of Court.] (1) On applica- 
tion by or for a partner the court shall decree a dissolution 
whenever : 

(a) A partner has been declared a lunatic in any judicial 
proceeding or is shown to be of unsound mind, 

(b) A partner becorhes in any other way incapable of per- 
forming his part of the partnership contract, 
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(c) A partner has been guilty of such conduct as tends to 
affect prejudicially the carrying on of the business, 

(d) A partner wilfully or persistently commits a breach of 
the partnership agreement, or otherwise so conducts himself in 
matters relating to the ‘partnership business that it is not 
reasonably practicable to carry on the business in partnership 
with him, 

(e) The business of the partnership can only be carried on 
at a loss, 

(f) Other circumstances render a dissolution equitable. 
(2) On the application of the purchaser of a partner’s interest 

under sections 28 or 29: 

(a) After the termination of the specified term or particu- 
lar undertaking, 

(b) At any time if the partnership was a partnership at will 
when the interest was assigned or when the charging order was 
issued. 

Szo. 33. [General Effect of Dissolution on Authority of 
Partner.| Except so far as may be necessary to wind up partner- 
ship affairs or to complete transactions begun but not then 
finished, dissolution terminates all authority of any partner to 
act for the partnership, 

(1) With respect to the partners, 

(a) When the dissolution is not by the act, bankruptcy or 
death of a partner ; or 

(b) When the dissolution is by such act, bankruptcy or 
death of a partner, in cases where section 34 so requires. 

(2) With respect to persons not partners, as declared in 
section 35. 

Sec. 34. [Right of Partner to Contribution From Co-partners 
After Dissolution.] Where the dissolution is caused by the act, 
death or bankruptcy of a partner, each partner is liable to his co- 
partners for his share of any liability created by any partner 
acting for the partnership as if the partnership had not been dis- 
solved unless © 

(a) The dissolution being by act of any partner, the partner 
acting for the partnership had knowledge of the dissolution, or 

(b) The dissolution being by the death or bankruptcy of a 
partner, the partner acting for the partnership had knowledge 
or notice of the deatk. or bankruptcy. 
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Src. 35. [Power of Partner to Bind Partnership to Third 
Persons After Dissolution.] (1) If the partnership is not dis- 
solved because it has become unlawful to carry on the business, a 
partner cannot, after dissolution, bind the partnership to third 
persons by any act which is not necessary to wind up the partner- 
ship affairs or to complete transactions then unfinished unless, 

(a) Such third person, having had relations with the part- 
nership by which a credit was extended upon the faith of the 
partnership, has had no knowledge or notice of the dissolu- 
tion ; or 

(6) Such third person, not having had business relations 
with the partnership by which a credit was extended to the 
partnership, has no knowledge or notice of the dissolution, and 
the fact of dissolution has not been advertised in a newspaper 
of general circulation of the place (or of each place if more 
than one) at which the partnership business was regularly 
carried on. 

(2) The partnership is in no case bound by the acts of a part- 
ner who has become bankrupt; but this provision does not affect 
the liability of any person who, as declared by section 16, after 
bankruptcy, has represented himself, or consented to another’s 
representing him to be a partner of the bankrupt. 

Src. 36. [Effect of Dissolution on Partner’s Existing Lia- 
bility.] (1) The dissolution of the partnership does not of itself 
discharge the existing liability of any partner. 

(2) A partner is discharged from any existing liability upon 
dissolution of the partnership by an agreement to that effect 
between himself, the partnership creditor and the person or part- 
nership continuing the business; and such agreement may be in- 
ferred from the course of dealing between the creditor having 
knowledge of the dissolution and the person or partnership con- 
tinuing the business. 

(3) Where a person agrees to assume the existing obligations 
of a dissolved partnership, the partners whose obligations have 
been assumed shall be discharged from any liability to any 
creditor of the partnership who, knowing of the agreement, con- 
sents to a material alteratioa in the nature or time of payment 
of such obligations. 
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(4) The individual property of a deceased partner shall be 
liable for all obligations of the partnership incurred while he 
was a partner but subject to the prior payment of his separate 
debts. 

Src. 37. [Right to Wind Up.] Unless otherwise agreed the 
partners who have not wrongfully dissolved the partnership or 
the legal representative of the last surviving partner, not bank- 
rupt, has the right to wind up the partnership affairs; provided, 
however, that any partner, his legal representative, or his as- 
signee, upon cause shown, may obtain winding up by the court. 

Src. 38. [Rights of Partners to Application of Partnership 
Property.| (1) When dissolution is caused in any way, except 
in contravention of the partnership agreement, each partner, as 
against his co-partners and all persons claiming through them in 
respect of their interests in the partnership, unless otherwise 
agreed, may have the partnership property applied to discharge 
its liabilities, and the surplus applied to pay in cash the net 
amount owing to the respective partners. But if dissolution 
is caused by expulsion of a partner, bona fide under the part- 
nership agreement, and if the expelled partner is discharged from 
all partnership liabilities, either by payment or agreement under 
section 36 (2), he shall receive in cash only the net amount due 
him from the partnership. 

(2) When dissolution is caused in contravention of the part- 
nership agreement the rights of the partners shall be as follows: 

(a) Each partner who has not caused dissolution wrongfully 

shall have, 

I. All the rights specified in paragraph (1) of this sec- 
tion, and ; 
II. The right, as against each partner who has caused the 
dissolution wrongfully, to damages for breach of the agree- 
ment. 

(b) The partners who have not caused the dissolution 
wrongfully, if they all desire to continue the business in the same 
name, either by themselves or jointly with others, may do so, dur- 
ing the agreed term for the partnership and for that purpose 
may possess the partnership property, provided they secure the 
payment by bond approved by the court, or pay to any partner 
who has caused the dissolution wrongfully, the value of his in- 
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terest in the partnership at the dissolution, less any damages re- 
coverable under clause (2a II) of this section, and in like manner 
indemnify him against all present or future partnership liabilities. 
(c) A partner who has caused the dissolution wrongfully 
shall have: 

I. If the business is not continued under the provisions of 
paragraph (20) all the rights of a partner under paragraph 
(1), subject to clause (2a II), of this section, 

II. If the business is continued under paragraph (2b) of 
this section the right as against his co-partners and all 
claiming through them in respect of their interests in the 
partnership, to have the value of his interest in the partner- 
ship, less any damages caused to his co-partners by the dis- 
solution, ascertained and paid to him in cash, or the pay- 
ment secured by bond approved by the court, and to be re- 
leased from all existing liabilities of the partnership; but in 
ascertaining the value of the partner’s interest the value of 
the good-will of the business shall not be considered. 

Sec. 39. [Rights Where Partnership is Dissolved for Fraud 
or Misrepresentation.] Where a partnership contract is re- 
scinded on the ground of the fraud or misrepresentation of one 
of the parties thereto, the party entitled to rescind is, without 
prejudice to any other right, entitled, 

(a) To a lien on, or right of retention of, the surplus of the 
partnership property after satisfying the partnership liabilities 
to third persons for any sum of money paid by him for the pur- 
chase of an interest in the partnership and for any capital or 
advances contributed by him; and 

(0) To stand, after all liabilities to third persons have been 
satisfied, in the place of the creditors of the partnership for any 
payments made by him in respect of the partnership liabilities ; 
and 

(c) To be indemnified by the person guilty of the fraud or 
making the representation against all debts and liabilities of the 
partnership. 

Src. 40. [Rules for Distribution.] In settling accounts be- 
tween the partners after dissolution, the following rules shall be 
observed, subject to any agreement to the contrary: 
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(a) The assets of the partnership are; 

I. The partnership property, 

II. The contributions of the partners necessary for the 
payment of all the liabilities specified in clause (b) of this 
paragraph. 

(b) The liabilities of the partnership shall rank in order of 
payment, as follows; 

I. Those owing to creditors other than partners, 

II. Those owing to partners other than for capital and 
profits, 

III. Those owing to partners in respect of capital, 

IV. Those owing to partners in respect of profits. 

(c) The assets shall be applied in the order of their declara- 
tion in clause (a) of this paragraph to the satisfaction of the 
liabilities. 

(d) The partners shall contribute, as provided by section 
18 (@) the amount necessary to satisfy the liabilities; but if any, 
but not all, of the partners are insolvent, or, not being subject 
to process, refuse to contribute, the other partners shall contribute 
their share of the liabilities, and, in the relative proportions in 
which they share the profits, the additional amount necessary to 
pay the liabilities. 

(e) An assignee for the benefit of creditors or any person 
appointed by the court shall have the right to enforce the con- 
tributions specified in clause (d) of this paragraph. 

(f) Any partner or his legal representative shall have the 
right to enforce the contributions specified in clause (d@) of this 
paragraph, to the extent of the amount which he has paid in 
excess of his share of the liability. 

(g) The individual property of a deceased partner shall be 
liable for the contributions specified in clause (d) of this para- 
graph. 

(h) When partnership property and the individual properties 
of the partners are in the possession of a court for distribution, 
partnership creditors shall have priority on partnership property 
and separate creditors on individual property, saving the rights of 
lien or secured creditors as heretofore. 
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(1) Where a partner has become bankrupt or his estate is 
insolvent the claims against his separate property shall rank in 
the following order: 

I. Those owing to separate creditors, 
II. Those owing to partnership creditors, 
III. Those owing to partners by way of contribution. 

Sec. 41. [Liability of Persons Continuing the Business in 
Certain Cases.} (1) When any new partner is admitted into 
an existing partnership, or when any partner retires and assigns 
(or the representative of the deceased partner assigns) his rights 
in partnership property to two or more of the partners, or to one 
or more of the partners and one or more third persons, if the 
business is continued without liquidation of the partnership 
affairs, creditors of the first or dissolved partnership are also 
creditors of the partnership so continuing the business. 

(2) When all but one partner retire and assign (or the rep- 
resentative of a deceased partner assigns) their rights in part- 
nership property to the remaining partner, who continues the 
business without liquidation of partnership affairs, either alone 
or with others, creditors of the dissolved partnership are also 
creditors of the person or partnership so continuing the business. 

(3) When any partner retires or dies and the business of the 
dissolved partnership is continued as set forth in paragraphs (1) 
and (2) of this section, with the consent of the retired partners 
or the representative of the deceased partner, but without any 
assignment of his right in partnership property, rights of 
creditors of the dissolved partnership and of the creditors of the 
person or partnership continuing the business shall be as if such 
assignment had been made. 

(4) When all the partners or their representatives assign their 
rights in partnership property to one or more third persons who 
promise to pay the debts and who continue the business of the 
dissolved partnership, creditors of the dissolved partnership are 
also creditors of the person or partnership continuing the busi- 
ness. 

(5) When any partner wrongfully causes a dissolution and 
the remaining partners continue the business under the pro- 
visions of section 38 (2b), either alone or with others, and with- 
out liquidation of the partnership affairs, creditors of the dis- 
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solved partnership are also creditors of the person or partnership 
continuing the business. 

(6) When a partner is expelled and the remaining partners 
continue the business either alone or with others, without liqui- 
dation of the partnership affairs, creditors of the dissolved part- 
nership are also creditors of the person or partnership continu- 
ing the business. 

(7) The liability of a third person becoming a partner in the 
partnership continuing the business, under this section to the 
creditors of the dissolved partnership shall be satisfied out of 
partnership property only. 

(8) When the business of a partnership after dissolution is 
continued under any conditions set forth in this section the cred- 
itors of the dissolved partnership, as against the separate cred- 
itors of the retiring or deceased partner or the representative of 
the deceased partner, have a prior right to any claim of the re- 
tired partner or the representative of the deceased partner 
against the person or partnership continuing the business, on 
account of the retired or deceased partner’s interest in the dis- 
solved partnership or on account of any consideration promised 
for such interest or for his right in partnership property. 

(9) Nothing in this section shall be held to modify any right 
of creditors to set aside any assignment on the ground of fraud. 

(10) The use by the person or partnership continuing the 
business of the partnership name, or the name of a deceased part- 
ner as part thereof, shall not of itself make the individual prop- 
erty of the deceased partner liable for any debts contracted by 
such person or partnership. 

Sro. 42. [Rights of Retiring or Estate of Deceased Partner 
When the Business is Continued.] When any partner retires 
or dies, and the business is continued under any of the conditions 
set forth in section 41 (1, 2, 3, 5, 6), or section 38 (2b), without 
any settlement of accounts as between him or his estate and the 
person or partnership continuing the business, unless otherwise 
agreed, he or his legal representative as against such persons or 
partnership may have the value of his interest at the date of 
dissolution ascertained, and shall receive as an ordinary creditor 
an amount equal to the value of his interest in the dissolved part- 
nership with interest, or, at his option or at the option of his legal 
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representative, in lien of interest, the profits attributable to the use 
of his right in the property of the dissolved partnership ; provided 
that the creditors of the dissolved partnership as against the sepa- 
rate creditors, or the representative of the retired or deceased part- 
ner, shall have priority on any claim arising under this section, 
as provided by section 41 (8) of this act. 

Src. 43. [Accrual of Actions.] The right to an account of 
his interest shall accrue to any partner, or his legal representative, 
as against the winding up partners or the surviving partners or 
the person or partnership continuing the business, at the date of 
dissolution, in the absence of any agreement to the contrary. 


PART VII. 
MISCELLANEOUS PROVISIONS. 


Src. 44. [When Act Takes Effect.] This act shall take effect 
on the ...... BE ¥056sccwions one thousand nine hundred 


Sec. 45. [Legislation Repealed.] All acts or parts of acts 
inconsistent with this act are hereby repealed. 


EXHIBIT B. 
COMPULSORY ACT. 


{For elective provisions see Appendix. | 
UNIFORM WORKMEN’S COMPENSATION ACT 
APPROVED BY CONFERENCE OF COMMISSIONERS ON 
Unirorm State Laws, Octoser, 1914. 

An act to make uniform the law relating to compensation to 
employees for personal injuries sustained in the course of their 
employment. 

NoTe.—In some states a more descriptive title will be required. 
Be it enacted, etc., as follows: 

I. 
RIGHTS AND REMEDIES GRANTED AND AFFECTED. 
EMPLOYMENTS COVERED. 

SzoTion 1. This act shall apply to all public and all industrial 
employment, as hereinafter defined. If a workman receives 
personal injury by accident arising out of and in the course of 
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such employment, his employer or the insurance carrier shall 
pay compensation in the amounts and to the person or persons 
hereinafter specified. 


STATE AND MUNICIPAL BODIES, 


Src. 2. This act shall apply to employees (other than officials 
as hereinafter defined) of the state, and all counties, cities, towns, 
and other public corporations, within the state. Policemen and 
firemen and others entitled to pensions shall be deemed employees 
within the meaning of this act. If, however, any policeman or 
fireman or other person entitled to a pension claims compensa- 
tion under this act there shall be deducted from such compensa- 
tion any sum which such policeman or fireman or other person 
may be entitled to receive from any pension or other benefit fund 
to which the state or municipal body may contribute. 


INJURIES NOT COVERED. 


Szc. 3. No compensation shall be allowed for an injury caused 
(1) by the employee’s wilful intention to injure himself or to 
injure another, or (2) by his intoxication. If the employer claims 
an exemption or forfeiture under this section the burden of 
proof shall be upon him. 


RIGHT TO COMPENSATION EXCLUSIVE. 


Src. 4. The rights and remedies herein granted to an employee 
on account of a personal injury for which he is entitled to com- 
pensation under this act shall exclude all other rights and reme- 
dies of such employee, his personal representatives, dependents, 
or next of kin, at common law or otherwise, on account of such 
injury. 

Employers, who hire workmen within this state to work out- 
side of the state, may agree with such workmen that the remedies 
under this act shall be exclusive as regards injuries received out- 
side this state by accident arising out of and in the course of 
such employment; and all contracts of hiring in this state shall 
be presumed to include such an agreement. 
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LIABILITY OF THIRD PERSONS. 


Sec. 5. When any injury for which compensation is payable 
under this act shall have been sustained under circumstances 
creating in some other person than the employer a legal liability 
to pay damages in respect thereto, the injured employee may, 
at his option, either claim compensation under this act or obtain 
damages from or proceed at law against such other person to 
recover damages; and if compensation is claimed and awarded 
under this act any employer having paid the compensation or 
having become liable therefor shall be subrogated to the rights 
of the injured employee to recover against that person, provided, 
if the employer shall recover from such other person damages in 
excess of the compensation already paid or awarded to be paid 
under this act, then any such excess shall be paid to the injured 
employee less the employer’s expenses and costs of action. 


CONTRACTING OUT FORBIDDEN. 


Sec. 6. No contract, rule, regulation, or device whatsoever 
shall operate to relieve the employer in whole or in part from any 
liability created by this act. 


ii. 
COMPENSATION. 
DEATH BENEFITS. 


Sec. %. If death results from the injury within [ ] years, 
the employer or the insurance carrier shall pay to the persons 
entitled to compensation or, if there are none, then to the per- 
sonal representative of the deceased employee, burial expenses 
not to exceed [ ] dollars; and shall also pay to or 
for the following persons for the following periods a weekly 
compensation equal to the following percentages of the deceased 
employee’s average weekly wages as defined in section 15: 

(a) To the dependent widow or widower, if there be no de- 
pendent children, [ ] per cent. 

(b) To the dependent widow or widower, if there be one or 
two dependent children, [ ] per cent; or if there be three 
or more dependent children, [ ] per cent. Such compensa- 
tion to the widow or widower shall be for the use and benefit of 
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such widow or widower and of the dependent children, and the 
Industrial Accident Board may from time to time apportion 
such compensation between them in such way as it deems best. 

(c) If there be no dependent widow or widower, but a de- 
pendent child or children, then to such child or children [ J 
per cent, with [ ] per cent additional for each child in 
excess of two, with a maximum of [ ] per cent, to be divided 
equally among such children if more than one. 

(d) If there be neither dependent widow, widower, nor child, 
but there be a dependent father or mother, then to such parent, 
if wholly dependent [ ] per cent, or if partially dependent 
[ ] per cent, or if both parents be dependent then one-half 
of the foregoing compensation to each of them; or, if there be no 
such parents, but a dependent grandparent, then to every such 
grandparent the same compensation as to a parent. 

(e) If there be neither dependent widow, widower, child, 
parent, or grandparent, but there be a dependent grandchild, 
brother, or sister, or two or more of them, then to such dependents 
[ ] per cent for one such dependent and [ ] per cent 
additional for each additional such dependent, with a maximum 
of [ ] per cent, to be divided equally between such depend- 
ents if more than one. 

Note.—Brackets. In all cases where brackets appear it is intended 
that words and figures shall be inserted as may best suit local senti- 


ment and conditions. Assistance in filling the gaps may be had by 
consulting the notes which follow many of the sections. 


DEPENDENTS. 


Sec. 8. The following persons, and they only, shall be deemed 
dependents and entitled to compensation under the provisions 
of this act: 

A child if under [ ] year of age, or incapable of self- 
support and unmarried, whether ever actually dependent upon 
the deceased or not. 

The widow only if living with the deceased, or actually depend- 
ent, wholly or partially, upon him. 

The widower only if incapable of self-support and actual 
dependent, wholly or partially, upon the deceased at the time c 
her injury. 
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A parent or grandparent only if actually dependent, wholly 
or partially, upon the deceased. 

A grandchild, brother, or sister only if under [ ] years 
of age, or incapable of self-support, and wholly dependent upon 
the deceased. The relation of dependency must exist at the 
time of the injury. 


PERIODS OF COMPENSATION. 


Src. 9. The compensation herein provided for shall be payable 
during the following periods: 
To a widow, until death or remarriage, but in no case to exceed 


[ ] weeks. 

To a widower, during disability or until remarriage, but in no 
case to exceed [ | weeks. 

To or for a child, until [ ] years of age, but in the 
case of a child incapable of self-support and unmarried as long 
as so incapable, but in no case to exceed [ ] 
weeks beyond said age of [ ] years. 

To a parent or grandparent, during the continuation of a con- 
dition of actual dependency, but in no case to exceed [ ] 
weeks, 

To or for a grandchild, brother, or sister, during dependency 
as hereinbefore defined, but in no case to exceed [ ] 
weeks, 


Upon the cessation of compensation under this section to or 
on account of any person, the compensation of the remaining 
persons entitled to compensation for the unexpired part of the 
period during which their compensation is payable shall be that 
which such persons would have received if they had been the only 
persons entitled to compensation at the time of the decedent’s 
death. 


CERTAIN WORDS DEFINED. 


Sec. 10. As used in this section the term “child” includes 
step-children, adopted children, posthumous children, and ac- 
knowledged illegitimate children, but does not include married 
children unless dependent. The terms “ brother” and “ sister ” 
include step-brothers and step-sisters, half-brothers and _half- 
sisters, and brothers and sisters by adoption, but do not include 
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married brothers nor married sisters unless dependent. The 
term “ grandchild” includes children of adopted children and 
children of step-children, but does not include step-children of 
children, step-children of step-children, step-children of adopted 
children, nor married grandchildren unless dependent. The 
term “parent” includes step-parents and parents by adoption. 
The term “ grand-parent ” includes parents of parents by adop- 
tion, but does not include parents of step-parents, step-parents of 
parents, nor step-parents of step-parents. The words “ adopted ” 
and “adoption” as used in this act shall include cases where 
persons are treated as adopted as well as those of legal adoption. 


SUNDRY PROVISIONS AS TO DEATH BENEFITS. 


Src. 11. In computing death benefits the average weekly 
wages of the deceased employee shall be considered not to be 
more than [ ] dollars, nor less than [ ] dollars ; 
but the total weekly compensation shall not exceed in any case 
the average weekly wages computed as provided in section 15. 
Payment of death benefits by an employer in good faith to a 
dependent subsequent in right to another or other dependents 
shall protect and discharge the employer unless and until such 
dependent or dependents prior in right shall have given him 
notice of his or their claim. In case the employer is in doubt 
as to the respective rights of rival claimants he may apply to the 
Industrial Accident Board to decide- between them. 

In case death occurs after a period of disability, either total 
or partial, the period of disability shall be deducted from the 
total periods of compensation respectively stated in section 9. 

The compensation of a person who is insane shall be paid to 
his or her guardian. 


MEDICAL ATTENDANCE, 


Sec. 12. During the first [ ] days of disability the 
employer shall furnish reasonable surgical, medical, and hospital 
services and supplies not exceeding the amount of [ ] 
dollars. The pecuniary liability of the employer for the medical, 
surgical, and hospital service herein required shall be limited 
to such charges as prevail in the same community for similar 
treatment of injured persons of a like standard of living when 
such treatment is paid for by the injured person. 
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TOTAL DISABILITY. 


Src. 13. Where the injury causes total disability for work 
the employer during such disability, but not including the first 
[ ] days thereof, shall pay the injured employee a weekly 
compensation equal to [ ] per cent of his average weekly 
wages, but not more than [ ] dollars, nor less than 
[ ] dollars, a week. In no case shall the weekly pay- 
ments continue after the disability ends, nor longer than [ ] 
weeks. 

In case of an employee whose average weekly wages are less 
than [ ] dollars a week the weekly compensation shall be 
the full amount of such average weekly wages, but where the 
disability is permanent the weekly compensation in such case 
shall be [five] dollars. In case the total disability begins after 
a period of partial disability, the period of partial disability shall 
be deducted from such total period of [ ] weeks. 

In the case of the following injuries the disability caused 
thereby shall be deemed total and permanent; to wit: 

(1) The total and permanent loss of sight in both eyes. 

(2) The loss of both feet at or above the ankle. 

(3) The loss of both hands at or above the wrist. 

(4) The loss of one hand and one foot. 

(5) An injury to the spine resulting in permanent and com- 
plete paralysis of both legs or both arms or of one leg or of one 
arm. 

(6) An injury to the skull resulting in incurable imbecility 
or insanity. 

The above enumeration is not to be taken as exclusive. 


PARTIAL DISABILITY. 
Src. 14. Where the injury causes partial disability for work, 


the employer, during such disability and for a period of [ ] 
years beginning on the [ ] day of disability, shall pay 
the injured workman a weekly compensation equal to [ ] 


per cent of the difference between his average weekly wages before 
the accident and the weekly wages he is most probably able to 
earn thereafter, but not more than [ ] dollars a week. 
In no case shall the weekly payments continue after the disability 
ends, and in case the partial disability begins after a period of 
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total disability the period of total disability shall be deducted 
from such total period of [ ] years. 

In the case of the following injuries the compensation shall 
be [ ] per cent of the average weekly wages, but not more 
than [ ] dollars to be paid weekly for the periods stated 
against such injuries respectively; to wit: 

(1) The loss by separation of one arm at or above the elbow 
joint, or the permanent and complete loss of the use of one arm, 
[ ] weeks. 

(2) The permanent and complete loss of hearing in both ears, 

| weeks. 

(3) The loss by separation of one leg at or above the knee 
joint, or the permanent and complete loss of the use of one leg, 
[ ] weeks. 

(4) The loss by separation of one hand at or above the wrist 
joint, or the permanent and complete loss of the use of one hand, 
[ ] weeks. 

(5) The loss by separation of one foot at or above the ankle 
joint, or the permanent and complete loss of the use of one foot, 
[ ] weeks. 


COMPUTATION OF WAGES, 


Src. 15. Average weekly wages shall be computed in such a 
manner as is best calculated to give the average weekly earnings 
of the workman during the twelve months preceding his injury ; 
provided that where, by reason of the shortness of the time during 
which the workman has been in the employment, or the casual 
nature of the employment, or the terms of the employment, it is 
impracticable to compute the rate of remuneration, regard may 
be had to the average weekly earnings which, during the twelve 
months previous to the injury, were being earned by a person 
in the same grade employed at the same work by the employer 
of the injured workman, or if there is no person so employed, 
by a person in the same grade employed in the same class of em- 
ployment and in the same district. 

If a workman at the time of the injury is regularly employed 
in a higher grade of work than formerly during the year and 
with larger regular wages, only such larger wages shall be taken 
into consideration in computing his average weekly wages. 
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VOLUNTARY PAYMENTS. 


Src. 16. Any payments made by the employer or his insurer 
to the injured workman during the period of his disability, or 
to his dependents, which, by the terms of this act, were not due 
and payable when made, may, subject to the approval of the Board, 
be deducted from the amount to be paid as compensation; pro- 
vided that in case of disability such deduction shall be made by 
shortening the period during which compensation must be paid, 
and not by reducing the amount of the weekly payments under 
sections 13 and 14. 


PERIODICAL PAYMENTS. 

Szec. 17. The Board, upon the application of either party, may 
in its discretion, having regard to the welfare of the employee 
and the convenience of the employer, authorize compensation to 
be paid monthly or quarterly instead of weekly. 


COMMUTATION OF PAYMENTS. 

Sec. 18. Whenever the board determines that it is for the 
best interest of all parties, the liability of the employer for com- 
pensation may, on application to the hoard by any party in- 
terested, be discharged in whole or in part by the payment of one 
or more lump sums to be fixed by the board. 


TRUSTEE IN CASE OF LUMP SUM PAYMENTS. 

Src. 19. Whenever for any reason the board deems it expe- 
dient, any lump sum which is to be paid as provided in section 18 
shall be paid by the employer to some suitable person or corpora- 
tion appointed by the [ ] court as trustee to administer 
or apply the same for the benefit of the person or persons entitled 
thereto in the manner provided by the board. The receipt of 
such trustee for the amount so paid shall discharge the employer 
or any one else who is liable therefor. 


III. 
PROCEDURE IN OBTAINING COMPENSATION. 
MEDICAL EXAMINATION. 
Sec. 20. After an injury and during the period of disability, 
the workman, if so requested by his employer, or ordered by the 
board, shall submit himself to examination, at reasonable times 
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and places, to a duly qualified physician or surgeon designated 
and paid by the employer. The workman shall have the right 
to have a physician or surgeon designated and paid by himself 
present at such examination, which right, however, shall not be 
construed to deny to the employer’s physician the right to visit 
the injured workman at all reasonable times and under all rea- 
sonable conditions during total disability. Ifa workman refuses 
to submit himself to gr in any way obstructs such examination, 
his right to take or prosecute any proceeding under this act 
shall be suspended until such refusal or obstruction ceases, and 
no compensation shall be payable for the period during which 
such refusal or obstruction continues. 


NOTICE OF INJURY AND CLAIM FOR COMPENSATION. 

Src. 21. No proceedings under this act for compensation for 
an injury shall be maintained unless a notice of the injury shall 
have been given to the employer as soon as practicable after the 
happening thereof, and unless a claim for compensation with 
respect to such injury shall have been made within [ ] 
after the date of the injury; or, in the case of death, then within 
[ ] after such death, whether or not a claim had been 
made by the employee himself for compensation. Such notice 
and such claim may be given or made by any person claiming 
to be entitled to compensation or by some one on his behalf. 
If payments of compensation have been made voluntarily the 
making of a claim within said period shall not be required. 


FORM OF NOTICE AND CLAIM. 

Src. 22. Such notice and such claim shall be in writing, and 
such notice shall contain the name and address of the employee, 
and shall state in ordinary language the time, place, nature, and 
cause of the injury, and shall be signed by him or by a person 
on his behalf, or, in the event of his death, by any one or more 
of his dependents or by a person on their behalf. The notice 
may include the claim. 


GIVING OF NOTICE AND MAKING OF CLAIM. 

Sxc. 23. Any notice under this act shall be given to the em- 
ployer, or, if the employer be a partnership, then to any one of 
the partners. If the employer be a corporation, then the notice 
may be given to any agent of the corporation upon whom process 
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may be served, or to any officer of the corporation, or any agent 
in charge of the business at the place where the injury occurred. 
Such notice shall be given by delivering it or by sending it by 
mail by registered letter addressed to the employer at his or its 
last known residence or place of business. The foregoing pro- 
visions shall apply to the making of a claim. 


SUFFICIENCY OF NOTICE, 


Src. 24. A notice given under the provisions of section 21 of 
this act shall not be held invalid or insufficient by reason of any 
inaccuracy in stating the time, place, nature, or cause of the 
injury, or otherwise, unless it is shown that the employer was in 
fact misled to his injury thereby. Want of notice or delay in 
giving notice shall not be a bar to proceedings under this act 
if it be shown that the employer, his agent or representative, had 
knowledge of the accident, or that the employer has not been 
prejudiced by such delay or want of notice. 


LIMITATION OF TIME AS REGARDS MINORS AND INSANE. 


Src. 25. No limitation of time provided in this act shall run 
as against any person who is mentally incompetent or a minor 
dependent so long as he has no committee, guardian, or next 
friend. 


IV. 
INDUSTRIAL ACCIDENT BoArD. 


Note.—Sections 26-41, inclusive, which relate to procedure, are 
intended to be suggestive only, and may be modified in those states 
which require a jury trial, and may be supplemented by further 
provisions needed to meet any local needs. 


CREATION OF BOARD. 


Sec. 26. A board is hereby created, to be known as the Indus- 
trial Accident Board, consisting of five members to be appointed 
by the Governor, by and with the consent of the [ ], one 
of whom shall be designated by the Governor as Chairman. 
Appointments to fill vacancies may be made during the recesses 
of the [ ], but shall be subject to confirmation by the 
[ ] at the next ensuing session of the [ he 
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Each member of the board shall hold office for five years except 
that when the board is first constituted one member shall be 
appointed for one year, one for two years, one for three years, 
one for four years, and one for five years. Thereafter one-member 
shall be appointed every year for the full term of five years. 


SALARIES AND EXPENSES, 


Src. 27%. The salaries and expenses of the board shall be paid 
by the state. The salary of the Chairman shall be [ ] 
dollars per year, and the salary of the other members shall be 
[ ] dollars per year each. The board may appoint a 
Secretary at a salary of not more than [ ] dollars per 
year, and may remove him. The board shall be provided with 
offices in the capitol, or in some other suitable building in the 
city of [ ], in which its records shall be kept, 
and it shall also be provided with necessary office furniture, sta- 
tionery, and other supplies. The board shall have a seal for the 
authentication of its orders, awards, and proceedings, upon which 
shall be inscribed the words, “Industrial Accident Board— 
[ ]—Seal.” It shall employ such assistants and 
clerical help as it may deem necessary, and fix the compensation 
of all persons so employed: Provided that all such clerical assist- 
ants shall be subject to existing laws regulating the selection, 
grading, and compensation of department clerks. The members 
of the board and its assistants shall be entitled to receive from 
the state their actual and necessary expenses while traveling on 
the business of the board, but such expenses shall be sworn to 
by the person who incurred the same, and shall be approved by 
the Chairman of the board before payment is made. All such 
salaries and expenses shall be audited and paid out of the state 
treasury in the manner prescribed for similar expenditures in 
other departments or branches of the state service. 


RULES OF BOARD, WITNESSES, BLANKS. 


Src. 28. The board may make rules not inconsistent with this 
act for carrying out the provisions of this act. Process and pro- 
cedure under this act shall be as summary and simple as reason- 
ably may be. The board, or any member thereof, shall have the 
power to subpcena witnesses, administer oaths, and to examine 
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such of the books and records of the parties to a proceeding as 
relate to the questions in dispute. The [ ] court shall 
have power to enforce by proper proceedings the attendance and 
testimony of witnesses, and the production and examination of 
books, papers, and records. The board shall cause to be printed 
and furnished free of charge to any employer or employee such 
blank forms as it shall deem requisite to facilitate or promote 
the efficient administration of this act. 


AGREEMENTS. 


Sec. 29. If the employer and the injured employee reach an 
agreement in regard to compensation under this act, a memoran- 
dum of the agreement shall be filed with the board and, if ap- 
proved by it, thereupon the memorandum shall for all purposes 
be enforceable under the provisions of section 38, unless modified 
as provided in section 36. 

Such agreements shall be approved by the board only when 
the terms conform to the provisions of this act. 


COMMITTEE OF ARBITRATION. 


Sec. 30. If the compensation is not settled by agreement, 
either party may make an application to the board for the forma- 
tion of a committee of arbitration. Such committee shall consist 
of three members, one of whom shall be a member of the Indus- 
trial Accident Board, or appointed by it, who shall act as Chair- 
man. The other two members shall be named, respectively, by the 
parties. If a vacancy occurs it shall be filled in the same way 
as the original appointment. 


FORMATION OF COMMITTEE, 


Sec. 31. Immediately after such application the board shall 
designate one of its members, or a substitute, to act as Chairman 
of the committee of arbitration, and shall request the parties to 
appoint their respective representatives. If within seven days 
after such request, or after a vacancy has occurred, either party 
does not appoint his representative the board shall fill the vacancy 
and notify the parties to that effect. 

Norte.—“ or a substitute.” These words are used so that hearings 
may not be delayed when the work of the Board is congested. 
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HEARINGS AND AWARDS. 

Sxc. 32. The committee on arbitration shall make such in- 
quiries and investigations as it shall deem necessary. The hear- 
ings of the committee, unless otherwise agreed, shall be held in 
the city or town where the injury occurred if within this state, 
and the award of the committee, together with a statement of 
its findings of fact, rulings of law, and any other matters perti- 
nent to the questions arising before it, shall be filed with the 
Industrial Accident Board. A copy of the award shall be imme- 
diately sent to the parties. Unless a claim for a review is filed 
by either party within [ ] days the award shall be en- 
forceable under the provisions of section 38. 


EXAMINATION BY PHYSICIAN. 

Src. 33. The Industrial Accident Board, or any member 
thereof, may appoint a duly qualified impartial physician to 
examine the injured employee and to report. The fee for this 
service shall be [ ] dollars and traveling expenses, but 
the board may allow additional reasonable amounts in extraordi- 
nary cases. 


EXPENSES OF ARBITRATORS AND PHYSICIANS, 
Sec. 34. The fees and expenses of arbitrators under section 
32 and of physicians under section 33 shall be paid by the state, 
as the other expenses of the board are paid. 


REVIEW OF AWARD. 


Src. 35. If an application for review is made to the board, or 
if the committee fails to make an award within thirty days after 
its formation, the board shall allow a full trial and shall make 
an award which shall be filed with the record of proceedings and 
shall state its conclusions of fact and rulings of law, and shall 
immediately send to the parties a copy of the award. 


MODIFICATION OF AWARDS AND AGREEMENTS. 


Src. 36. On the application of any party on the ground of a 
change in conditions, the board may at any time, but not oftener 
than once in six months, review any agreement or award, and on 
such review may make an award ending, diminishing, or increas- 
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ing the compensation previously agreed upon or awarded subject 
to the maximum and minimum provided in this act, and shall 
state its conclusions of fact and rulings of law, and immediately 
send to the parties a copy of the award, but this section shall not 
apply to a commutation of payments under section 18. 


APPEALS FROM BOARD. 


Sec. 37. An award of the board, in the absence of fraud, shall 
be final and conclusive between the parties except as provided in 
section 36, unless within [ ] days after a copy has been 
sent to the parties either party appeals to the [ ] court. 
On such appeal the jurisdiction of said court shall be limited to 
a review of questions of law. The board may certify questions 
of law to the highest court for its determination. 


ENFORCEMENT OF AWARD. 


Src. 38. Any party in interest may file in the [ ] 
court for the county in which the injury occurred, or for the 
county of [ ], a certified copy of a decision of the board 
awarding compensation, from which no appeal has been taken 
within the time allowed therefor or a certified copy of a decision 
of an arbitration committee awarding compensation from which 
no claim for review has been filed within the time allowed there- 
for, or a certified copy of a memorandum of agreement approved 
by the board, whereupon said court shall render a decree or judg- 
ment in accordance therewith and notify the parties thereof. 
Such decree or judgment shall have the same effect, and all pro- 
ceedings in relation thereto shall thereafter be the same, as 
though said decree or judgment had been rendered in a suit duly 
heard and determined by said court, except that there shall be no 
appeal therefrom. 


COSTS. 


Sec. 39. If the committee of arbitration, Industrial Accident 
Board, or any court before whom any proceedings are brought 
under this act, determines that such proceedings have been 
brought, prosecuted, or defended without reasonable ground, it 
may assess the whole cost of the proceedings upon the party who 
has so brought, prosecuted, or defended them. 
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GENERAL POWERS OF BOARD. 

Sec. 40. All questions arising under this act, if not settled 
by agreement of the parties interested therein with the approval 
of the board, shall, except as otherwise herein provided, be 
determined by the board. The decisions of the board shall be 


enforceable by the [ ] court under the provisions of 
section 38. There shall be a right of appeal from decisions of 
the board to the [ ] court as provided in section 37, but 


in no case shall such an appeal, either under this section or under 
section 37, operate as a supersedeas or stay unless the board or 
the [ ] court shall so order. 


REVISION OF DECREES, 

Src. 41. The [ ] court, upon the filing with it of a 
certified copy of a decision of the Industrial Accident Board 
ending, diminishing, or increasing compensation previously 
awarded, shall revoke or modify its prior decree or judgment so 
that it will conform to said decision. 


INJURIES OUTSIDE THE STATE. 

Sec. 42. If a workman who has been hired in this state 
receives personal injury by accident arising out of and in the 
course of, such employment, he shall be entitled to compensation 
according to the law of this state even though such injury was 
received outside of this state. 

If a workman who has been hired outside of this state is 
injured while engaged in his employer’s business, and is entitled 
to compensation for such injury under the law of the state where 
he was hired, he shall be entitled to enforce against his employer 
his rights in this state if his rights are such that they can reason- 
ably be determined and dealt with by the board and the court in 
this state. 

V. 
PREFERENCES AND ASSIGNMENTS. 
PREFERENCES. 

Sec. 43. All rights of compensation granted by this act shall 
have the same preference or priority for the whole thereof against 
the assets of the employer as is allowed by law for any unpaid 
wages for labor. 
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ASSIGNMENTS ; ATTORNEYS’ FEES. 

Sec. 44. No claims for compensation under this act shall be 
assignable, and all compensation and claims therefor shall be 
exempt from all claims of creditors. Claims of attorneys and of 
physicians for services under this act shall be subject to the 
approval of.the board. 


VI. 
SECURITY FOR COMPENSATION. 
SECURITY FOR PAYMENT OF COMPENSATION. 

Sec. 45. Employers, but not including the state or the munici- 
pal bodies mentioned in section 2, shall secure compensation to 
their employees in one of the following ways: 

(1) By insuring and keeping insured the payment of such 
compensation in the state insurance fund, or 

(2) By insuring and keeping insured the payment of such 
compensation with any stock corporation or mutual association 
authorized to transact the business of workmen’s compensation 
insurance in this state, or 

(3) By obtaining and keeping in force guarantee insurance 
with any company authorized to do such guarantee business 
within the state, or 

(4) By depositing and maintaining with the state insurance 
manager security satisfactory to said manager securing the pay- 
ment by said employer of compensation according to the terms 
of this act. 

NOTICE OF INSURANCE. 

Sec. 46. If the insurance so effected is not with the state insur- 
ance fund the employer shall forthwith file with the state insur- 
ance manager in form prescribed by him a notice of his insurance, 
together with a copy of the contract or policy of insurance. 


POSTING OF NOTICE REGARDING INSURANCE. 

Src. 47. Every employer who has complied with section 45 
of this act shall post and maintain in a conspicuous place or places 
in and about his place or places of business typewritten or 
printed notices in form prescribed by the state insurance manager, 
stating the fact that he has complied with the law as to securing 
the payment of compensation to his employees and their depend- 
ents in accordance with the provisions of this act. 
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EFFECT OF FAILURE TO SECURE COMPENSATION. 

Src. 48. If an employer fails to comply with the provisions 
of section 45 he shall be liable to a penalty for every day during 
which such failure continues, of one dollar for every employee, to 
be recovered in an action brought by the state insurance manager 
in the name of the state or in his own name, and the amounts so 
collected shall be paid into the state insurance fund. 

The state insurance manager may, however, in his discretion, 
for good cause shown. remit any such penalty in whole or in part, 
provided the employer in default secures compensation, as pro- 
vided in section 45. 

Furthermore, if any employer shall be in default under section 
45, for a period of thirty days, he may be enjoined by the [ 

| court from carrying on his business while such default 
continues. 


THE INSURANCE CONTRACT, 

Sec. 49. Every policy of insurance and every guarantee con- 
tract covering the liability of the employer for compensation, 
whether issued by the state insurance manager, or by a stock 
company, or by a mutual association authorized to transact work- 
men’s compensation or guarantee insurance in this state shall 
cover the entire liability of the employer to his employees covered 
by the policy or contract, and also shall contain a provision set- 
ting forth the right of the employees to enforce in their own 
names either by at any time filing a separate claim or by at any 
time making the insurance carrier a party to the original claim, 
the liability of the insurance carrier in whole or in part for the 
payment of such compensation ; provided, however, that payment 
in whole or in part of such compensation by either the employer 
or the insurance carrier shall, to the extent thereof, be a bar to 
the recovery against the other of the amount so paid. 


KNOWLEDGE OF EMPLOYER TO AFFECT INSURANCE CARRIER. 


Src. 50. Every such policy and contract shall contain a pro- 
vision that, as between the employee and the insurance carrier, 
the notice to or knowledge of the occurence of the injury on the 
part of the employer shall be deemed notice or knowledge, as the 
case may be, on the part of the insurance carrier; that jurisdic- 
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tion of the employer shall, for the purpose of this act, be jurisdic- 
tion of the insurance carrier, and that the insurance carrier shall 
in all things be bound by and subject to the orders, findings, 
decisions, or awards rendered against the employer for the pay- 
ment of compensation under the provisions of this act. 


INSOLVENCY OF EMPLOYER NOT TO RELEASE INSURANCE CARRIER. 


Src. 51. Every such policy and contract shall contain a pro- 
vision to the effect that the insolvency or bankruptcy of the em- 
ployer and his discharge therein shall not relieve the insurance 
carrier from the payment of compensation for injuries or death 
sustained by an employee during the life of such policy or con- 
tract. 


CANCELATION OF INSURANCE CONTRACTS. 


Src. 52. No policy or contract of insurance or guaranty issued 
by a stock company or mutual association against liability arising 
under this act shall be canceled within the time limited in such 
contract for its expiration until at least ten days after notice 
of intention to cancel such contract, on a date specified in such 
notice, shall have been filed in the office of the state insurance 
manager and also served on the employer. 


INSURANCE BY THE STATE, COUNTIES, AND MUNICIPALITIES. 


Src. 53. The state, and each county, city, town, or other 
public corporation, which is liable to its employees for compensa- 
tion may insure either with the state insurance fund or with any 
other authorized insurance carrier. 


EMPLOYEES NOT TO PAY FOR INSURANCE. 


Szc. 54. No agreement by an employee to pay any portion 
of the premiums paid by his employer to the state insurance 
fund or to contribute to a benefit fund or department maintained 
by such employer, or to the cost of mutual or other insurance 
maintained for or carried for the purpose of securing compensa- 
tion as herein required shall be valid; and any employer who 
makes a deduction for such purpose from the wages or salary of 
any employee entitled to the benefits of this act shall be guilty 
‘of a misdemeanor. 
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VII. 
Strate INSURANCE FUND. 
CREATION OF STATE FUND. 

Src. 55. There is hereby created a fund, to be known as “ The 
State Insurance Fund,” for the purpose of insuring employers 
against liability for compensation under ¢his act and of assuring 
to the persons entitled thereto the compensation provided by this 
act. Such fund shall consist of all premiums and penalties re- 
ceived and paid into the fund, of property and securities acquired 
by and through the use of moneys belonging to the fund, and of 
interest earned upon moneys belonging to the fund and deposited 
or invested as herein provided. 

Such fund shall be administered by the state insurance manager 
without liability on the part of the state beyond the amount of 
such fund. Such fund shall be applicable to the payment of 
losses sustained on account of insurance and to the payment 
of compensation and of expenses in the manner provided in this 
act. 

STATE INSURANCE MANAGER. 

Sec. 56. The Governor, with the approval of the [ ] 
shall appoint a manager of the state insurance fund, who shall 
hold office for the term of five years unless sooner removed by the 
Governor for cause stated. Any vacancy in said office may be 
filled at any time by appointment made by the Governor with 


the approval of the [ ]. If such an appointment is 
made during a recess of the [ ] it shall be subject to 
confirmation by the [ ] at its next ensuing session. 


POWERS AND DUTIES OF STATE INSURANCE MANAGER. 

Sec. 57. It shall be the duty of such state insurance manager 
to conduct the business of the state insurance fund, and he is 
hereby vested with full authority over the said fund, and may 
do any and all things which are necessary or convenient in the 
administration thereof, or in connection with the insurance busi- 
ness to be carried on by him under the provisions of this act. 


FURTHER STATEMENT OF POWERS. 


Src. 58. The state insurance manager shall have full power 
to determine the rates to be charged for insurance in said fund, 
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and to conduct all business in relation thereto, all of which busi- 
ness shall be conducted in his official name of state insurance 
manager. 


POWER TO SUE AND BE SUED. 


Src. 59. The state insurance manager may in his official name 
sue and be sued in all the courts of the state, including the In- 
dustrial Accident Board, in all actions or proceedings arising 
out of anything done or suffered in connection with the state 
insurance fund or business relating thereto. 


CONTRACTS. 


Src. 60. The state insurance manager may in his official name 
make contracts of insurance as herein provided and such other 
contracts relating to the state insurance fund as are authorized 
or permitted under the provisions of this act. 


EMPLOYMENT OF ASSISTANTS. 


Src. 61. The state insurance manager may employ such as- 
sistants, experts, statisticians, actuaries, accountants, inspectors, 
clerks, and other employees as he may deem necessary to carry 
out the provisions of this act or to perform the duties imposed 
upon him by this act; provided that all such clerical assistants 
shall be subject to existing laws regulating the selection, grading, 
and compensation of department clerks. 


PERSONAL LIABILITY. 


Src. 62. The state insurance manager shall not, nor shall 
any person employed by him, be personally liable in his private 
capacity for or on account of any act performed or contract en- 
tered into in an official capacity in good faith and without intent 
to defraud, in connection with the administration of the state 
insurance fund or affairs relating thereto. 


SALARIES, EXPENSES, AND PAYMENT OF SAME. 


Src. 63. The salary of the state insurance manager shall be 
[ ] dollars per year. His salary, and the salaries or 
compensation of his several employees, and all expenses incurred 
by him shall be audited and paid in the first instance out of the 
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state treasury in the manner prescribed for similar expenditures 
in other departments or branches of the state service. 


DELEGATION OF POWERS. 


Src. 64, The state insurance manager may act through proper 
deputies and may delegate to such deputies such powers as he 
deems necessary or convenient. 

Among the powers which may be so delegated shall be the 
power to enter into contracts of insurance, insuring employers 
against liability for compensation as herein provided and insuring 
to employees the compensation fixed by this act; also the power 
to make agreements, subject to the approval of the Industrial 
Accident Board, for the settlement of claims against said fund 
for compensation for injuries in accordance with the provisions 
of this act; also the power to determine to whom and through 
whom payments of such compensation shall be made; and also 
the power to contract with physicians, surgeons, and hospitals 
for medical and surgical treatment and care and nursing of in- 
jured persons entitled to compensation from said fund. 


BOND. 


Sec. 65. Before entering on the duties of his office the state 
insurance manager shall give an official bond in the sum of 
[ ] dollars and shall take and subscribe an official oath. 
Said bond shall be approved and filed as in the case of other 
official bonds required of state officials. 


STATE TREASURER CUSTODIAN OF FUND. 


Src. 66. The state treasurer shall be the custodian of the 
state insurance fund; and all disbursements therefrom shall be 
paid by him upon warrants or vouchers authorized and signed 
by the state insurance manager, and also signed by the state 
auditor. The state treasurer shall give a separate and additional 
bond in an amount to be fixed by the Governor, and with sureties 
approved by him, conditioned for the faithful performance of his 
duty as custodian of the state insurance fund. The state treas- 
urer may deposit any portion of the said fund not needed for 
immediate use, in the manner and subject to all the provisions 

14 
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of law respecting the deposit of other state funds by him. In- 
terest earned by such portion of the state insurance fund deposited 
by the state treasurer shall be collected by him and placed to the 
credit of the fund. 


SURPLUS AND RESERVE. 

Sec. 67. Ten per centum of the premiums collected from 
employers insured in the fund shall be set aside by the state 
insurance manager for the creation of a surplus, until such 
surplus shall amount to the sum of one hundred thousand dollars, 
and thereafter five per centum of such premiums, until such time 
as in the judgment of the state insurance manager such surplus 
shall be sufficiently large to cover the catastrophe hazard and all 
other unanticipated losses. The state insurance manager shall 
also set up and maintain a reserve adequate to meet anticipated 
losses and carry all claims and policies to maturity. The amount 
of such surplus and reserve shall be subject to the approval of 
the state insurance commissioner. 


INVESTMENT OF SURPLUS OR RESERVE. 

Src. 68. The state insurance manager may invest any of the 
surplus or reserve funds belonging to the state insurance fund 
in the same securities and investments authorized for investments 
by savings banks. All such securities or evidences of indebted- 
ness shall be placed in the hands of the state treasurer, who shall 
be the custodian thereof. He shall collect the principal and 
interest thereof, when due, and pay the same into the state 
insurance fund. The state treasurer shall pay all warrants or 
vouchers drawn on the state insurance fund for the making of 
such investments when signed by the state insurance manager 
and by the state auditor. The state insurance manager, with 
the consent of the state auditor, may sell any of such securities, 
the proceeds thereof to be paid over to the state treasurer for said 
state insurance fund. 


ADMINISTRATION EXPENSES. 

Src. 69. The entire expense of administering the state insur- 
ance fund shall be paid in the first instance by the state, out of 
moneys appropriated therefor. In the month of [ ] 
nineteen hundred and [ ], and annually thereafter in 
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such month, the state insurance manager shall ascertain the just 
amount of expense incurred by him during the preceding calendar 
year, in the administration of the state insurance fund, including 
expense incurred for the examination, determination, and pay- 
ment of losses and claims, and shall refund such amount to the 
state treasury. 


CLASSIFICATION OF RISKS AND ADJUSTMENT OF PREMIUMS. 


Src. 70. Employments insured in the state insurance fund 
shall be divided by the state insurance manager, for the purposes 
of the said fund, into classes. Separate accounts shall be kept 
of the amounts collected and expended in respect to each such 
class for convenience in determining equitable rates; but for 
the purpose of paying compensation the state insurance fund 
shall be deemed one and indivisible. The state insurance mana- 
ger shall have power to rearrange any of the classes by with- 
drawing any employment embraced in it and transferring it 
wholly or in part to any other class, and from such employments 
to set up new classes in his discretion. The state insurance 
manager shall determine the hazards of the different classes and 
fix the rates of premiums therefor based upon the total payroll 
and number of employees in each of such classes of employment 
at the lowest possible rate consistent with the maintenance of a 
solvent state insurance fund and the creation of a reasonable 
surplus and reserve; and for such purpose may adopt a system 
of schedule rating in such a manner as to take account of the 
peculiar hazard of each individual risk. 


ACCOUNTS. 


Sec. 71. The state insurance manager shall keep an accurate 
account of the money paid in premiums by each of the several 
classes of employments, and the expense of administering the 
state insurance fund and the disbursements on account of injuries 
and deaths of employees in each of said classes, including the 
setting up of reserves adequate to meet anticipated and unexpected 
losses and to carry the claims to maturity; and also an account 
of the money received from each individual employer ; and of the 
amount disbursed from the state insurance fund for expenses, 
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and on account of injuries and death of the employees of such 
employer, including the reserves so set up. 


DIVIDENDS. 


Src. 72. At the end of every year, and at such other times 
as the state insurance manager in his discretion may determine, 
a readjustment of the rate shall be made for each of the several 
classes of employments or industries. If at any time there is an 
aggregate balance remaining to the credit of any class of employ- 
ment or industry which the state insurance manager deems may 
safely and properly be divided, he may in his discretion credit 
to each individual member of such class who shall have been a 
subscriber to the state insurance fund for a period of six months 
or more prior to the time of such readjustment such proportion of 
such balance as he is properly entitled to, having regard to his 
prior paid premiums since the last readjustment of rates. 


ASSESSMENTS. 


Src. 73. If the premiums fixed for any class and collected 
from its members are subsequently found by the state insurance 
manager to have been too small for any period, he may determine 
what additional premiums are required from said class for said 
period, and may make assessments accordingly, and each of the 
members of such class shall be liable to the said manager to pay 
such assessment so made upon him within thirty days after notice 
thereof. 


READJUSTMENT OF PAYROLLS. 


Sec. 74. If the amount of premium collected from any em- 
ployer at the beginning of any period is ascertained by using 
the estimated expenditure of wages for the period of time covered 
by such premium payment as a basis, an adjustment of the amount 
of such premium shall be made at the end of such period and the 
actual amount of such premium shall be determined in accordance 
with the amount of the actual expenditure of wages for such 
period; and if such wage expenditure for such period is less 
than the amount on which such estimated premium was collected, 
such employer shall be entitled to receive a refund from the state 
insurance fund of the difference between the amount so paid 
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by him and the amount so found to be actually due, or to have 
the amount of such difference credited on succeeding premium 
payments at his option; and if such actual premium, when so 
ascertained, exceeds in amount a premium so paid by such em- 
ployer at the beginning of such period, such employer shall imme- 
diately, upon being advised of the true amount of such premium 
due, forthwith pay to the state insurance manager an amount 
equal to the difference between the amount actually found to be 
due and the amount paid by him at the beginning of such period. 


POLICIES AND PAYMENT OF PREMIUMS. 

Sec. 75. (1) Every employer insuring in the state insurance 
fund shall receive from the state insurance manager a contract 
or policy of insurance in a form to be approved by the state 
insurance commissioner. . 

(2) Except as otherwise provided in this act all premiums 
shall be paid by every employer who elects to insure with the 
state insurance fund to the state insurance manager on or before 
[July] first, nineteen hundred and [ ] and semi-annually 
thereafter or at such other times as may be prescribed by the state 
insurance manager. Receipts shall be given for such payments 
and the money shall be paid over to the state treasurer to the credit 
of the state insurance fund. 


ACTIONS FOR COLLECTION IN CASE OF DEFAULT; PENALTY. 


Sec. 76. If an employer shall default in any payment required 
to be made by him to the state insurance fund, the amount due 
from him shall be collected by civil action against him in the 
name of the state or of the state insurance manager, and it shall 
be the duty of the state insurance manager forthwith to bring 
or cause to be brought against each such employer a civil action 
in the proper court for the collection of such amount so due; 
and the same, when collected by the state insurance manager, 
shall be paid into the state insurance fund, and such employer’s 
compliance with the provisions of this act requiring payments 
to be made to the state insurance fund shall date from the time 
of the payment of said money so collected to the state insurance 
manager. 
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Any employer who is in default for ten days in payment of 
any premium shall also be liable to a penalty as provided in 
section 48. 

WITHDRAWAL FROM FUND. 

Sxc. 77. Any employer may, upon complying with subdivi- 
sions two, three, or four of section 45 of this act, withdraw from 
the fund by turning in his insurance contract or policy for can- 
celation, provided he is not in arrears for premiums due to the 
fund and has given to the state insurance manager written notice 
of his intention to withdraw thirty days before the expiration 
of the period for which he has elected to insure in said fund ; and 
also provided that in case any employer so withdraws, his lia- 
bility to assessments shall continue after the date of such with- 
drawal as against all liabilities for such compensation accruing 
prior to such withdrawal. 

Any employer so withdrawing may, however, terminate his 
entire liability by paying to the state insurance manager such 
sum as said manager may deem sufficient to cover such liabilities. 


REINSURANCE. 


Sec. 78. The state insurance manager may reinsure any risk, 
or any part thereof, and may enter into agreements of reinsurance 
in the same way and to the same extent as other insurance 
carriers. 

AUDIT OF PAYROLLS. 


Src. 79. Every employer who is insured in the state insur- 
ance fund shall keep a true and accurate record of the number 
of his employees and the wages paid by him, and shall furnish to 
the state insurance manager, upon demand, a sworn statement 
of the same. Such record shall be open to inspection at any 
time and as often as the state insurance manager shall require 
to verify the number of the employees and the amount of the 
payroll. 

FALSIFICATION OF PAYROLL. 


Sec. 80. An employer who shall wilfully misrepresent the 
amount of the payroll upon which the premiums chargeable by 
the state insurance fund are to be based shall be liable to the state 
in ten times the amount of the difference between the premiums 
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paid and the amount the employer should have paid had his pay- 
roll been correctly computed ; and the liability to the state under 
this section shall be enforced in a civil action by the state insur- 
ance manager in the name of the state, or in his own name, and 
any amount so collected shall become a part of the state insurance 
fund. 


WILFUL MISREPRESENTATION. 


Sec. 81. Any person who wilfully misrepresents any fact in 
order to obtain insurance in the state insurance fund at less 
than the proper rate for such insurance, or in order to obtain 
payment out of such fund, shall be guilty of a misdemeanor. 


INSPECTIONS. 

Sec. 82. The state insurance manager shall have the right 
to inspect the plants and establishments of employers insured 
in the state insurance fund ; and the inspectors designated by the 
state insurance manager shall have free access to such premises 
during regular working hours, and at other reasonable times. 


DISCLOSURES PROHIBITED. 

Sec. 83. Information acquired by the state insurance mana- 
ger or his officers or employees from employers or employees 
pursuant to this act shall not be open to public inspection, and 
any officer or employee of the state insurance manager who, with- 
out authority of the state insurance manager or pursuant to 
his rules, or as otherwise required by law, shall disclose the same 
shall be guilty of a misdemeanor. 


APPROVAL OF PREMIUM RATES. 
Src. 84. All premium rates fixed by the state insurance mana- 
ger for the state insurance fund shall be subject to the approval 
of the insurance commissioner in the same way and to the same 
extent as may be provided by law in the case of private insurance 
carriers. 
PAYMENT OF COMPENSATION. 
Src. 85. The state insurance manager shall submit each month 
to the state auditor an,estimate of the amount necessary to meet 
the current disbursements for insurance losses and workmen’s 
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compensation from the state insurance fund, during each suc- 
ceeding calendar month, and when such estimate shall be approved 
by the state auditor, the state treasurer is authorized to pay the 
same out of the state insurance fund. At the end of each cal- 
endar month the state insurance manager shall account to the 
state auditor for all moneys so received, furnishing proper 
vouchers therefor. 


REPORTS OF STATE INSURANCE MANAGER. 

Sec. 86. The state insurance manager shall file with the state 

insurance commissioner such reports as may be required of other 

insurance carriers; and shall also, whenever so requested by the 

state insurance commissioner, furnish him with such further 

information as he may need for the performance of the duties 
imposed upon him by this act. 


VIII. 
Reports, DEFINITIONS, AND GENERAL PROVISIONS. 
REPORT OF ACCIDENTS BY EMPLOYERS. 

Src. 87. Every employer shall hereafter keep a record of all 
injuries, fatal or otherwise, received by his employees in the 
course of their employment. Within forty-eight hours, not 
counting Sundays and legal holidays, after the occurrence of an 
injury causing absence from work for one day or more, a report 
thereof shall be made in writing to the Industrial Accident Board 
on blanks to be procured from the board for the purpose. 

Upon the termination of the disability of the injured employee, 
the employer shall make a supplemental report upon blanks to 
be procured from the board for that purpose. If the disability 
extends beyond a period of sixty days, the employer shall report 
to the board at the end of such period that the injured employee 
is still disabled, and upon the termination of the disability shall 
file a final supplemental report as provided above. 

The said reports shall contain the name and nature of the 
business of the employer, the situation of the establishment, the 
name, age, sex, wages, and occupation of the injured employee, 
and shall state the date and hour of the accident causing the 
injury, the nature and cause of the injury, and such other infor- 
mation as may be required by the board. 
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Any employer who refuses or neglects to make the report re- 
quired by this section shall be punished by a fine of not more 
than [ ] dollars for each offense. 

Within sixty days after the termination of the disability of 
the injured employee, the employer or other party liable to pay 
the compensation provided for by this act shall file with the board 
a statement showing the total payments made or to be made 
for compensation and for medical services for such injured 
employee. 


INTERSTATE COMMERCE. 


Sec. 88. This act shall affect the liability of employers to 
employees engaged in interstate or foreign commerce or otherwise 
only so far as the same is permissible under the laws of the 
United States. 


REPORTS OF INDUSTRIAL ACCIDENT BOARD. 


Src. 89. Annually on or before the first day of February, the 
board shall make a report to the legislature which shall include 
a properly classified statement of the expenses of the board, 
together with any other matters which the board deems proper 
to report to the legislature, including any recommendations it 
may desire to make. The board shall, at the same time, send 
a copy of said report to the state insurance commissioner, and 
also to the state insurance manager. 


DEFINITIONS. 


Src. 90. In this act, unless the context otherwise requires: 

(a) “ Employer” unless otherwise stated, includes any body 
of persons, corporate or unincorporated, public or private, and the 
legal representative of a deceased employer. It includes the 
owner or lessee of premises, or other person who is virtually the 
proprietor or operator of the business there carried on, but who, 
by reason of there being an independent contractor, or for any 
other reason, is not the direct employer of the workmen there 
employed. If the employer is insured it includes his insurer 
so far as applicable. 

(b) “Workman” is used as synonymous with “ employee,” 
and means any person who has entered into the employment of, 
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or works under contract of service or apprenticeship with, an 
employer. It does not include a person whose employment is 
purely casual or not for the purpose of the employer’s trade or 
business, or whose remuneration exceeds [ ] dollars a 
year. Any reference to a workman who has been injured shall, 
where the workman is dead, include a reference to his dependents 
as herein defined, if the context so requires, or, where the employee 
is a minor or incompetent, to his committee or guardian or next 
friend. 

(c) “Injury” or “ personal injury ” includes death resulting 
from injury within [ ] years. 

(d) The words “ personal injury by accident arising out of 
and in the course of such employment” shall include an injury 
caused by the wilful act of a third person directed against an 
employee because of his employment. 

They shall not include a disease except as it shall result from 
the injury. 

(e) “Employment,” in the case of private employers, in- 
cludes employment only in a trade or occupation which is carried 
on by the employer for the sake of pecuniary gain. 

Public employment means employment by the state or by a 
county, city, or town, or by any of the other public corporations 
mentioned in section 2. 

It does not include the employment of public officials who are 
elected by popular vote or who receive salaries exceeding [ ] 
dollars a year. 

(f) The word “board,” whenever used in this act, unless the 
context shows otherwise, shall be taken to mean the Industrial 
Accident Board. 

(g) “Partial disability.” Diminished ability to obtain em- 
ployment owing to disfigurement resulting from an injury may 
be held to constitute partial disability. 

(h) “ Wages” shall include the market value of board, lodg- 
ing, fuel, and other advantages which can be estimated in money 
which the employee receives from the employer as a part of his 
remuneration. 

“ Wages ” shall not include any sums which the employer has 
paid to the employee to cover any special expenses entailed on 
him by the nature of his employment. 
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(1) “Insurance Carrier” shall include the state insurance 
manager representing the state insurance fund and also stock 
corporations or mutual associations from any of which employers 
have obtained workmen’s compensation insurance or guaranty 
insurance in accordance with the provisions of this act. 

(j) Any term shall include the singular and plural and both 
sexes where the context so requires. 


UNCONSTITUTIONAL PROVISIONS. 


Src. 91. If any part or section of this act be decided by the 
courts to be unconstitutional or invalid, the same shall not affect 
the validity of the act as a whole, or any part thereof which can be 
given effect without the part so decided to be unconstitutional 
or invalid. 


PENALTIES FOR FALSE REPRESENTATIONS. 


Src. 92. If for the purpose of obtaining any benefit or pay- 
ment under the provisions of this act, either for himself or for 
any other person, any one wilfully makes a false statement or 
representation, he shall be guilty of a misdemeanor and liable 
to a fine of not exceeding [ ] dollars, and he shall forfeit 
all right to compensation under this act after conviction for 
such offense. 


PRIOR INJURIES. 
Src. 93. The provisions of this act shall not apply to injuries 
sustained, or accidents which occur, prior to the taking effect 
hereof. 


RULES OF CONSTRUCTION. 

Src. 94. (a) The rule that statutes in derogation of the 
common law are to be strictly construed shall have no application 
to this act. 

(b) This act shall be so interpreted and construed as to effect 
its general purpose to make uniform the law of those states which 
enact it. 


PRIOR STATUTES ; REPEAL. 
Src. 95. All acts and parts of acts inconsistent with this act 


are hereby repealed. 
15 
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TITLE OF ACT. 
Src. 96. This act may be cited as the Uniform Workmen’s 
Compensation Act. 


TIME OF TAKING EFFECT. 

Sec. 97. Part VII of this act shall take effect on the first day 
of July, nineteen hundred and [ ]; the remainder thereof 
shall take effect on the first day of January, nineteen hundred 
and [ ]. 


APPENDIX. 


ELeEctTIvE Act. 


Note.—If an elective act is required the following clauses may be 
used in addition to those contained in the foregoing compulsory act: 


ELEcTION TO CoME UNDER THIs ACT. 
ELECTION BY EMPLOYER AND EMPLOYEE. 


Src. 1. This act, except sections [ ], relating to 
defenses, and section [ ], relating to reports, shall not 
apply to any employer or employee unless prior to the injury 
they shall have so elected by agreement, either express or implied, 
as hereinafter provided. Such agreement shall be a surrender 
by the parties thereto of their rights to any other method, form, 
or amount of compensation or determination thereof than as 
provided in this act, and shall bind the employee himself, his 
widow and next of kin and dependents as hereinafter defined, as 
well as the employer and those conducting his business during 
bankruptcy or insolvency. 

Every contract of hiring—verbal, written, or implied—now in 
operation or made or implied prior to the time limited for this act 
to take effect shall after this act takes effect be presumed to con- 
tinue subject to the provisions of this act unless either party 
shall at any time prior to accident, in writing, notify the other 
party to such contract and the board that the provisions of this 
act, other than sections [ ], are not intended to apply. 

Every contract of hiring—verbal, written, or implied—made 
subsequent to the time provided for this act to take effect shall 
be presumed to have been made subject to the provisions of this 
act, unless there be, as a part of said contract, an express state- 


. 











Reports of Committees 449 





ment in writing prior to accident, either in the contract itself or 
by written notice by either party to the other and the board, that 
the provisions of this act other than sections [ ] are not 
intended to apply, and it shall be presumed that the parties have 
elected to be subject to the provisions of this act and to be bound 
thereby. In the employment of minors this act shall be presumed 
to apply unless the notice be given by or to the parent or guardian 
of the minor. 

The agreement for the operation of the provisions of this act 
other than sections [ ] may be terminated by either 
party upon sixty days’ notice to the other and to the board in 
writing prior to any accident. 


DEFENSES IN CASE EMPLOYER DOES NOT ELECT TO COME UNDER 
THIS ACT. 


Src. 2. If an employee has elected as aforesaid to come under 
this act and his employer has elected as aforesaid not to come 
under this act, then if an action is brought by the employee or his 
next of kin or personal representative to recover for personal 
injuries sustained after such election by the employer arising 
out of and in the course of his employment, it shall not be a 
defense— 

(a) that the employee was negligent; 

(b) that the injury was caused by the negligence of a fellow- 
employee ; 

(c) that the employee had assumed the risk of the injury. 


DEFENSES IN CASE EMPLOYEE DOES NOT ELECT TO COME UNDER 
THIS ACT, 


Sc. 3. If an employer has elected as aforesaid to come under 
this act and his employee has elected as aforesaid not to come 
under this act, then if an action is brought by the employee to 
recover damages for personal injuries sustained after the em- 
ployee has so elected, and arising out of and in the course of his 
employment, the employer shall have all the defenses which he 
would have had if this act had not been enacted. 
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EXHIBIT C. 


AN ACT 
To Recuiatz CoLtp SToRAGE OF CERTAIN ARTICLES OF Foon.’ 


Be tt enacted, ete. 

SecTIon 1. For the purpose of this act, “ cold storage ” shall 
mean the storage or keeping of articles of food at or below a 
temperature above zero of 45 degrees Fahrenheit in a cold storage 
warehouse; “cold storage warehouse” shall mean any place 
artificially cooled to or below a temperature above zero of 45 
degrees Fahrenheit, in which articles of food are placed and held 
for thirty days or more ; “ article of food ” shall mean fresh meat 
and fresh meat products and all fish, game, poultry, eggs and 
butter. 

Src. 2. No person, firm or corporation shall maintain or 
operate a cold storage warehouse without a license so to do issued 
by the State Food Commissioner.* Any person, firm or corpora- 
tion desiring such a license shall make written application to the 
State Food Commissioner for that purpose, stating the location 
of the warehouse. The State Food Commissioner thereupon shall 
cause an examination to be made of said warehouse and, if it be 
found by him to be in a proper sanitary condition and otherwise 
properly equipped for its intended use, he shall issue a license 
authorizing the applicant to operate the same as a cold storage 
warehouse during one year. The license shall be issued upon 
payment by the applicant of a license fee of...............54. 
to the Treasurer of the state. 

Sec. 3. In case any cold storage warehouse, or any part there- 
of, shall at any time be deemed by the State Food Commissioner 
to be in an unsanitary condition, or not properly equipped for its 
intended use, he shall notify the licensee of such condition and 
upon the failure of the licensee to put such cold storage ware- 
house in a sanitary condition or to properly equip the same for 
its intended use, within a time to be designated by the State Food 
Commissioner, he shall revoke such license. 


The title should be made to conform to the constitutional pro- 
visions of the state. 

? Wherever in this act the words “ State Food Commissioner” are 
used the name of any other officer or board may be substituted. 
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Sec. 4. Every such licensee shall keep accurate records of the 
articles of food received in and of the articles of food withdrawn 
from his cold storage warehouse, and the State Food Commis- 
sioner shall have free access to such records at any time. Every 
such licensee shall submit a monthly report to the State Food 
Commissioner, setting forth in itemized particulars the quantities 
and kinds of articles of food in his cold storage warehouse. Such 
monthly reports shall be filed on or before the fifth day of each 
month, and the reports so rendered shall show the conditions 
existing on the last day of the preceding month reported and a 
summary of such reports shall be prepared by the State Food 
Commissioner and shall be open to public inspection on or before 
the tenth day of each month. 

Sec. 5. The State Food Commissioner shall inspect and super- 
vise all cold storage warehouses and make such inspection of 
articles of food therein as he may deem necessary to secure the 
proper enforcement of this act, and he shall have access to all 
cold storage warehouses at all reasonable times. The State Food 
Commissioner may appoint such persons as he deems qualified 
to make any inspection under this act. 

Src. 6. No article of food intended for human consumption 
shall be placed, received or kept in any cold storage warehouse, 
if diseased, tainted, otherwise unfit for human consumption, or 
in such condition that it will not keep wholesome for human 
consumption. No article of food, for use other than for human 
consumption, shall be placed, received or kept in any cold storage 
warehouse unless previously marked, in accordance with forms 
to be prescribed by the State Food Commissioner, in such a way 
as to indicate plainly the fact that such article of food is not to 
be sold or used for human food. 

Src. 7. No person, firm or corporation shall place, receive or 
keep in any cold storage warehouse in this state articles of food 
unless the same shall be plainly marked, stamped or tagged, either 
upon the container in which they are packed, or upon the article 
of food itself, with the date when placed therein ; and no person, 
firm or corporation shall remove, or allow to be removed, such 
article of food from any cold storage warehouse unless the same 
shall be plainly marked, stamped or tagged, either on the con- 
tainer in which it is enclosed or upon the article of food itself, 
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with the date of such removal, and such marks, stamps and tags 
shall be prima facie evidence of such receipt and removal and of 
the dates thereof. All articles of food in any cold storage ware- 
house at the time this act goes into effect shall, before being re- 
moved therefrom, be plainly marked, stamped or tagged with the 
date when this act goes into effect and the date of removal there- 
from. 

Src. 8. No person, firm or corporation shall hereafter keep 
or permit to remain in any cold storage warehouse any article 
of food which has been held in cold storage either within or 
without the state, for a longer aggregate period than twelve 
months, except with the consent of the State Food Commissioner 
as hereinafter provided. The State Food Commissioner shall, 
upon application during the twelfth month, extend the period 
of storage beyond twelve months for any particular article of 
food, provided the same is found upon examination to be in proper 
condition for further cold storage. The length of time for which 
such further storage is allowed shall be specified in the order 
granting the permission. A report on each case in which such 
extension of storage may be permitted, including information 
relating to the reason for the action of the State Food Commis- 
sioner, the kinds and amounts of the articles of food for which 
the storage period was extended, and the length of time for which 
this continuance was granted, shall be filed, open to public in- 
spection, in the office of the State Food Commissioner, and shall 
be included in his annual report. Such extension shall be not 
more than sixty days; a second extension of not more than sixty 
days may be granted upon a re-examination, but the entire ex- 
tended period shall be not more than one hundred and twenty 
days in all. 

Sec. 9. It shall be unlawful to sell, or to offer for sale, any 
article of food which has been held for a period of thirty days or 
over in cold storage either within or without the state, without 
notifying persons purchasing, or intending to purchase, the same, 
that it has been so held, by the display of a placard plainly and 
conspicuously marked, “ Cold Storage Goods” on the bulk mass 
or articles of food ; and it shall be unlawful to represent or adver- 
tise as fresh any article of food which has been held in cold 
storage for a period of thirty days or over. 
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Src. 10. It shall be unlawful to return to any cold storage 
warehouse any article of food which has been once released from 
storage for the purpose of placing it on the market for sale. It 
shall be unlawful to transfer any article of food from one cold 
storage warehouse to another if such transfer is made for the 
purpose of avoiding any provision of this act, and such transfer 
shall be unlawful unless all prior stampings, markings and tag- 
gings upon such article shall remain thereon. 

Sec. 11. The State Food Commissioner may make all neces- 
sary rules and regulations to carry this act into effect. Such 
rules and regulations shall be filed in the Commissioner’s office, 
and shall not take effect until (.... days) after such filing. 

Sec. 12. Any person, firm or corporation violating any pro- 
vision of this act shall be guilty of a misdemeanor and shall upon 
conviction be punished for the first offense by a fine not exceed- 
PTT T ee ($....) and for the second or any 
subsequent offense by a fine not exceeding ........... ($....) 
or by imprisonment of not more than six months, or by both such 
fine and imprisonment in the discretion of the court. 

Src. 13. This act shall be so interpreted and construed as to 
effect its general purpose to make uniform the law of those states 
which enact it. 

Src. 14. This act may be cited as the Uniform Cold Storage 
Act. 

Src. 15. All acts or parts of acts inconsistent with this act are 
hereby repealed. 


EXHIBIT D. 


AN ACT 


To Make UNIFORM THE LAw OF ACKNOWLEDGMENTS TO DEEDS 
or OTHER INSTRUMENTS TAKEN OUTSIDE 
THE UNITED STATEs. 
Be it enacted, etc. 
Srorion 1. All deeds or other instruments requiring acknow- 
ledgment, if acknowledged without the United States, shall be 
acknowledged before an ambassador, minister, envoy or chargé 














454 The American Bar Association Journal 





@’affaires of the United States, in the country to which he is 
accredited, or before one of the following officers commissioned 
or accredited to act at the place where the acknowledgment is 
taken, and having an official seal, viz.: any consular officer of the 
United States ; a notary public; or a commissioner or other agent 
of this state having power to take acknowledgments to deeds. 
Src. 2. Every certificate of acknowledgment, made without 
the United States, shall contain the name or names of the person 
or persons making the acknowledgment, the date when and place 
where made, a statement of the fact that the person or persons 
making the acknowledgment knew the contents of the instrument, 
and acknowledged the same to be his, her or their act; the certifi- 
cate shall also contain the name of the person before whom made, 
his official title, and be sealed with his official seal and may be 
substantially in the following form: 
FR Re ee ee ee (name of country). 
oe ee Pore Terre Tr rer (name of city, province or other 
political subdivision). 
Ct ob Jocckeekenacesunse cose seenwns 
(naming the officer and designating his official title) duly com- 
missioned (or appointed) and qualified, this day personally 
appeared at the place above named.......-.....eeeeeeeeees 
(naming the person or persons acknowledging) who declared 
that he (she or they) knew the contents of the foregoing instru- 
ment, and acknowledged the same to be his (her or their) act. 


Witness my hand and official seal this................ day of 
Siac ne aaaaaa A ieala ae neiincescce , 19: 

PETE TCT TT CTT TTC Tere (name of officer). 

DE. “utnttiedetrenasieinsGesnewesex (official title). 


When the seal affixed shall contain the name or the official 
style of the officer, any error in stating, or failure to state other- 
wise the name or the official style of the officer, shall not render the 
certificate defective. 

Src. 3. A certificate of acknowledgment of a deed or other 
instrument acknowledged without the United States before any 
officer mentioned in Section 1 shall also be valid if in the same 
form as now is or hereafter may be required by law, for an 
acknowledgment within this state. 


























Reports of Committees 





REPORT 
OF THE 


COMPARATIVE LAW BUREAU. 


(To be presented at the meeting of the American Bar Association, at 
Salt Lake City, Utah, August 17-19, 1915.) 


To the American Bar Assoctation: 

The Board of Managers of the Comparative Law Bureau beg 
to present the following annual report as to the work and 
finances of the Bureau to June 1, 1915: 

The Swiss Civil Code, translated into English by Robert P. 
Shick and annotated by the late Mr. Charles Wetherill of the 
Editorial Staff, has been published and is now being offered for 
sale by the Boston Book Company, the official publishers of the 
Bureau. 

The Translation of the Argentine Civil Code, by Mr. Frank L. 
Joaninni, of Washington, D. C., is in the hands of the printer, 
and it is expected that it will be published at an early date. 

The Civil Code of Peru is still in the hands of the Revision 
Committee, but it is hoped this will be published at an early date. 

Most of the matter which would, under the former system, have 
been published as The Annual Bulletin for 1915 appeared in the 
April number of the AmMEerIcAN Bar AssociaTION JOURNAL. 
This has been sent to the several members of the American Bar 
Association, and members composing the State Bar Associations 
who are affiliated with the Bureau as rhembers, and also to the 
various law libraries and other institutions having membership 
in the Bureau. 

Hereafter the contributions of the Bureau to the transactions 
of the American Bar Association will appear in the AMERICAN 
Bar ASSOCIATION JOURNAL. 
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The financial statement is as follows: 


INCOME. 
Balance on hand June 1, 1914................00. $289.01 
Dues from members, Class B............cceeeeee 880.10 
Dues Troms members, CASS CO... cccccccccscscves 194.00 
ee i II hn oe nik cascdesbadesceees 14.00 
Advertisements in 1914 Bulletin................ 95.00 

Pa kkees boa dade reneksadseentes 
EXPENDITURES. 


International Printing Company on account of 
SN, Sh b.cu saaene adesdsesensaeenss $1300.00 
Stationery, expressage and sundries during 1914. 94.33 


Balance in hands of Treasurer June 1, 1915.. 


$1472.11 


$1394.33 


$77.78 


There is still a balance of $1500 due on account of the expenses 
of publication and distribution of the 1914 Bulletin which the 
appropriation made by the American Bar Association will liqui- 


date, when it is paid to the Bureau by the Association. 
Respectfully submitted, 


S1mEon E. Batpwin, Director, 
EvuGENE C. Massiz, Treasurer, 
Roseri P. Suick, Secretary. 


June 28, 19185. 














IV. 


THE SEVENTH AMENDMENT AND VERDICTS BY 
PRESUMED ASSENT OF JURY. 


A statute of Massachusetts, approved April 19, 1915, embodies 
a plan for avoiding a new trial, where the court is satisfied that 
on the evidence before the jury, a wrong verdict has been given, 
and it is plain what would be the right verdict. It reads thus: 

“ When exceptions to any ruling or direction of a judge shall 
be alleged, or any question of law shall be reserved, in the course 
of a trial by jury, and the circumstances shall be such that, if the 
ruling or direction at the trial was wrong, the verdict or finding 
ought to have been entered for a different party or for larger or 
smaller damages or otherwise than as was done at the trial, the 
judge may reserve leave, with the assent of the jury, so as to enter 
the verdict or finding, if upon the question or questions of law 
so raised the court shall decide that it ought to have been so 
entered. The leave reserved, as well as the findings of the jury 
upon any particular questions of fact that may have been sub- 
mitted to them, shall be entered in the record of the proceedings, 
and, if upon the question or questions of law it shall be decided, 
either by the same court, or by the appellate court, that the 
verdict or finding ought to have been entered in accordance with 
the leave reserved, it shall be entered accordingly and, when so 
— shall have the same effect as if it had been entered at the 
trial.” 

It will be remembered that in Slocum vs. N. Y. Life Ins. Co., 
228 U. S. 364, it was held by five of the justices against four 
that by reason of the Seventh Amendment, although under the 
practice of the state a judgment may be entered on the evidence 
non obstante veredicto, the federal court may not do so, but must 
order a new trial where the evidence does not sustain the verdict. 

The Massachusetts statute proceeds upon the principle that the 
jury can not only return alternative verdicts, but may assent in 
advance to the court’s ordering the entry of a verdict which they 
have not returned. , 

It is urged in support of such proceedings that they were 
virtually recognized at common law. A leading authority bear- 
ing on the subject is Treacher vs. Hinton, 4 B, & Ald, 413, Here 
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a non-suit was granted, on the trial of an undefended case, with 
liberty for the plaintiff to move to enter a verdict in his favor for 
the sum claimed. This was done, and the defendant insisted 
that the court could not order such an entry. The court held 
otherwise, Bayley, J., saying: 

“1 have no doubt, that, under the circumstances of this case, 
the court may order a verdict to be entered for the plaintiff. It 
appears from the evidence that it was imperative on the jury to 
find a verdict for the plaintiff. When the judges, therefore, non- 
suited, and stated, in the hearing of the jury, that the plaintiff 
should be at liberty to move to enter a verdict, and no objection 
was made, either by the defendant or the jury, the jury in fact 
consented that the verdict should be so entered if the court 
thought fit. It seems to me, therefore, that when it is entered, 
it becomes the verdict of the jury as much as if it had been 
originally pronounced by them.” 

See also Bothwell’s case, 215 Mass. 467. 

The general subject has been discussed by John L. Thorn- 
dike in the Harvard Law Review for June, 1913; by Professor 
Henry Schofield, in the Illinois Law Review, VIII, 227, 381, 
465; and by Devwn Ezra K. Thayer, in the University of Pennsyl- 
vania Law Review for May, 1915. 














V. 


CONTRIBUTIONS OF THE BUREAU OF 
COMPARATIVE LAW. 


A. 


GERMAN ORDINANCES FOR THE OCCUPIED 
TERRITORIES OF BELGIUM. 


COMPILED BY 
DR. C. H. HUBERICH. 


LEGISLATIVE POWER. 


In the exercise of the powers of legislation vested in occupying 
states, the German Government, acting through a Governor- 
General, has enacted a number of laws and ordinances, in part 
extending or modifying the Belgian law, in part containing new 
provisions designed to carry out the policy of the occupying 
state. Those of the most general interest are noted below. Many 
of the laws are based on the emergency laws of the Empire. The 
laws also apply to the French territory of Givet-Fumay. 

The enactments of the government of occupation are pub- 
lished in the Gesetz- und Verordnungsblatt fiir die okkupierten 
Gebiete Belgiens,* the first number of which appears at Brussels 
at 5th September, 1914. The enactments are promulgated in 
German, French and Flemish, of which the German text is the 
authoritative one. In this report are considered the enactments 
promulgated up to 21st March, 1915, being No. 52 of the Gesetz- 
und Verordnungsblatt. The contents of each number are given. 
The laws are not numbered, and are cited by date and by the 
number of the Gesetz- und Verordnungsblatt. 


2The text of the ordinances, etc., contained in Nos. 1-25 of the 
Gesetz- und Verordnungsblatt is reprinted in Huberich and Speyer, 
German Legislation for the Occupied Territories of Belgium, The 
Hague, 1915. The text of the ordinances contained in Nos. 26-52 is 
reprinted in the first supplement to the aforementioned work. 
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No. 1. 5rtH SEPTEMBER, 1914. 


Proclamation of 2d September, 1914.—Establishment of gen- 
eral government in Brussels, with auxiliary civil administration. 
Requirement of obedience to laws of occupying state. 

Ordinance of 3d September, 1914.—Relates to the legal force 
of the enactments of the Governor-General. Unless the contrary 
is stated the enactment comes into force at the close of the day 
on which it is published in the Gesetz- und Verordnungsblatt. 


No. 2. 117TH Szpremser, 1914. 


Ordinance of 10th September, 1914.—Extends time of protest 
to 30th September, 1914. Sundry further extensions afterwards 
made. 

Ordinance of 10th September, 1914.—Extends moratorium 
in respect of bank deposits to 30th September, 1914. Sundry 
further extensions made. 


No. 3. 21st SEPTEMBER, 1914. 


Ordinance of 18th September, 1914.—Belgian branches of 
banks whose chief office is in a country at war with the German 
Empire are placed under prohibition against entering into new 
transactions, except in so far as necessary for the due settlement 
of old business. Belgian banks are prohibited from carrying on 
their business in a manner detrimental to German interests. 


No. 5. 29TH SEPTEMBER, 1914. 


Ordinance of 25th September, 1914.—Where foreigners are by 
reason of the war prevented from defending their rights, the 
court must grant extension in accordance with Article 1244, 
Subs. 2 of Civil Code. 


No. 6. 5TH OctTosErR, 1914. 
Ordinance of 3d October, 1914.—German money must be 
accepted in payment at the rate of at least Fr. 1.25 to the mark. 
No. 8. 15TH OctToBEr, 1914. 


Ordinance of 18th October, 1914.—Establishes censorship over 
publications, theatrical productions, public addresses and films. 
Ordinance of 8d November, 1914.—Prohibits all payments to 
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persons, except German subjects, within Great Britain or Ireland, 
or the British Colonies or Possessions, or within France, her 
Colonies and Protectorates, and the transmission of funds and 
securities to these countries. Obligations are suspended from 
31st July, 1914. The provisions do not apply to obligations pay- 
able in Germany or in the occupied territories in favor of local 
branches of enemy firms. 


No. 11. 14TH Novemser, 1914. 


Ordinance of 10th November, 1914.—Suspends period of limi- 
tation in favor of German, Austrian, Ottoman and neutral sub- 
jects from 1st August, 1914, to 15th November, 1914." 

Notification of 12th November, 1914.—Provides that in accord- 
ance with Article 48 of The Hague Convention, the General Gov- 
ernment will continue to collect the revenues, customs and taxes. 

Ordinance of 15th November, 1914.—Requirement of accept- 
ance of German money cannot be varied by agreement. 


No. 15. 25TH NovEeMBER, 1914. 


Ordinance of 20th November, 1914.—Provides that tenants 
prevented from using premises by reason of war may demand 
abrogation of contract or diminution of rent. 


No. 16. 30TH NOVEMBER, 1914. 


Ordinance of 26th November, 1914.—Business undertakings 
controlled by persons in an enemy country may be placed under 
supervision. Supervision may be exercised in respect of under- 
takings in the Belgian Congo, and over Belgian undertakings 
in which 10 per cent or more of the capital is owned by German 
subjects. 


No. 17. 1st DECEMBER, 1914. 


Ordinance of 19th November, 1914.—Germany, Austria- 
Hungary and Turkey not to be considered as foreign countries or 
as enemies under Penal Code, Article 113, et seq., or the law of 
4th August, 1914, relating to crimes against the external security 


* Evidently by inadvertence Hungarian subjects are not mentioned. 
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of the state. Persons intimidating workmen from performing 
work for the German authorities punishable by imprisonment. 

Ordinance of 28th November, 1914.—Extends prohibition of 
payments contained in ordinance of 3d November, 1914, to 
Russia and Finland. 


No. 18. ?tH DECEMBER, 1914. 

Ordinance of 3d December, 1914.—Abrogates Belgian law of 
4th August, 1914, relating to invasion, and transfers the func- 
tions of the provincial governors to the German military gov- 
ernors, and the functions of the King of the Belgians to the 
Governor-General. 


No. 19. 11TH Decemser, 1914. 


Ordinance of 8th December, 1914.—Convenes conseils pro- 
vinciaus and députations permanentes for purpose of voting war 
contribution. 


No. 20. 17TH DEcEMBER, 1914. 


Notification of 15th December, 1914.—Puts law of 26th May, 
1914, relating to labor of women and children in force. 


No. 21. 18TH DECEMBER, 1914. 


Notification of 10th December, 1914.—Prohibits importation 
of salt from enemy countries. 


No. 24. 24TH DeceMBER, 1914. 


Ordinance of 22d December, 1914.—Revokes note-issuing 
privilege of National Bank of Belgium and transfers the privilege 
to the Société Génerale de Belgique. 


No. 25. 26TH DecEMBER, 1914. 


Ordinance of 23d December, 1914.—Levies direct and indirect 
taxes for 1915 on basis of laws in force on 31st December, 1914. 

Ordinance of 23d December, 1914.—All legal notices requir- 
ing publication in the Moniteur Belge hereafter to appear in the 
Gesetz- und Verordnungsblatt. 
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No. 27. 4TH JaNuaRy, 1915. 


Order of 10th December, 1914.—Imposes a war contribution 
of 40 million francs per month for one year. 


No. 28. ?rH JANuARY, 1915. 


Ordinance of 31st December, 1914.—Repeals Belgian ordi- 
nance of 14th August, 1914, relating to prices of necessaries, and 
empowers military governors to fixe maximum prices. 

Notification of 4th January, 1915.—Calls attention to the fact 
that Belgian enactments made after the date of the military 
occupation have no legal force. Salaries paid to government 
officials by the Belgian authorities subject to confiscation. 


No. 29. 8rH JANuARY, 1915. 


Notification of 27th December, 1914.—Prohibits exportation 
of animal feed. 

Ordinance of 3d January, 1915.—Extends Belgian customs 
and tax laws to the French territory Givet-Fumay. 


No. 30. 11TH January, 1915. 


Ordinance of 19th January, 1915.—Prohibits exhumation of 
bodies of subjects of non-German states and their transportation 
to other places. 


No. 31. 14TH January, 1915. 


Ordinance of 19th January, 1915.—Note issues of the Société 
Génerale de Belgique made legal tender. 


No. 32. 15rH January, 1915. 


Ordinance of 11th January, 1915.—Prohibits baking of cakes 
in bakeries, confectioneries and hotels except on Wednesdays and 
Saturdays. 


No. 33. 19TH January, 1915. 


Ordinance of 16th January, 1915.—Belgian subjects who 
voluntarily left their domicil after the outbreak of the war and 
have remained outside of Belgium for more than two months, 











464 The American Bar Association Journal 





and do not return before 1st March, 1915, and resume their 
domicil are required to pay in addition to the personal tax due 
for the year 1914 an additional tax equal to ten times the ordi- 
nary tax. Certain small tax payers are exempt. 


No. 34. 21st JaNuArRy, 1915. 


Ordinance of 16th January, 1915.—Prohibits open air meet- 
ings, public meetings for the discussion of political matters, and 
all other public and private meetings, except with permission. 
Does not apply to meetings for religious, professional, social, 
scientific or artistic purposes. Political clubs and associations - 
prohibited. 


No. 35. 23p JaNuaARY, 1915. 


Ordinance of 16th January, 1915.—Subjects of Germany and 
of other (sic) states not at war with Germany are entitled to 
demand postponement or release of payment of direct taxes 
where the debtor on account of the war was obliged to leave his 
Belgian domicil and thereby sustained such economic loss that 
his ability to pay taxes was seriously affected. 


No. 37. 9TH FesBruary, 1915. 


Ordinance of 3d February, 1915.—Amends decree of 10th 
Vendémiaire An IV, relating to responsibility of communes for 
thefts, robberies and acts of violence. 

Ordinance of 3d February, 1915.—Provides that elections to 
the Conseils de Prud’hommes are not to take place. 

Notification of 6th February, 1915.—Prohibits importation of 
beet sugar seed. 

Ordinance of 10th February, 1915.—Relates to establishment 
of courts of arbitration for rent controversies. 


No. 41. 20TH FrsBruary, 1915. 


Ordinance of 5th February, 1915.—Relates to quartering of 
soldiers and civilian officials. 

Ordinance of 17th February, 1915.—Provides for sequestra- 
tion of enemy undertakings. Under the head of enemy under- 
takings are placed undertakings managed or controlled by persons 
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in enemy countries or whose capital to the extent of at least 
one-third belongs to such persons or whose principal business is 
carried on in enemy countries or where the public interests of 
Germany or of the occupied territories require a continuance 
of the business or where the conduct of the business is contrary to 
the public interest. Branches, agencies, stocks of goods and 
immovables may be an undertaking within the meaning of the 
ordinance. 
No. 45. 28TH Fesruary, 1915. 


Ordinance of 25th February, 1915.—Prohibits exportation of 
all merchandise. 


B. 
CHINA. 


JUDICIAL ORGANIZATION. 


The present judicial organization of the Republic of China is 
founded upon the organization of Chinese law courts as decreed 
by the Imperial Edict of February 7, 1910 (Hsuan T’ung, 1st 
year, 12th month, 28th day). The closing years of the Manchu 
Dynasty were marked by an attempt at reform of the judicial 
system along with the establishment of a constitutional form of 
government, but the revolution breaking out shortly thereafter, 
it was left to the incoming Republican authorities to attend to 
the practical carrying out of the reformed system. This reformed 
system, as established by this Edict, became the law of the new 
Republic by an executive order of the Provisional President, 
Yuan Shih K’ai, dated March 10, 1912, stating that: 

“ As yet the laws of the Republic of China have not been dis- 
cussed, settled and promulgated ; therefore the laws which were 
in force formerly and the new Penal Code, after those sections 
which are not in accord with Republican institutions have 
been changed, shall be used temporarily.” 

This order remains in force today. The carrying out of its 
provisions by the present administration has, however, been — 
considerably hampered by the pressing financial stringency in 


the new Republic. 


*The material for this sketch has been furnished by Crawford M. 
Bishop, LL. B., Vice Consul of the United States at Shanghai. 
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All the laws of the Republic of China up to December, 1913, 
including the provisional Penal Code and the constitution of the 
court system, have been published by The Commercial Press of 
Shanghai in four small volumes. 

The principal innovation brought about by the establishment 
of the new system was the separation of the executive and judicial 
powers by the organization of a separate and independent system 
of courts, presided over by officers charged solely with judicial 
functions. Heretofore justice had been administered by the 
District Magistrate (Chih hsien), the Prefect (Chih fu), the 
Intendant of Circuit (Taotai) and the Governor (Hsun fu)— 
all of whom were administrative officials—acting either per- 
sonally or by subordinate officers, the courts in each instance 
being the residence (yamen) of the administrative official. 

The new Penal Code has been translated into English by N. 8S. 
Johnson, the American consul at Chang-Sha. 

It is to be noted in connection with the consideration of the 
separation of powers, that the judicial organization has been 
established, not by constitutional provision or legislative act, but 
by an executive order, and that the whole judicial system as thus 
constituted is made subordinate to the Board of Laws, an execu- 
tive department. 

Corresponding somewhat to the continental system of adminis- 
trative courts was that provision of the code exempting mem- 
bers of the military class from the jurisdiction of the ordinary 
courts of the local officials, and providing that in civil or criminal 
cases wherein they were interested or to which they were parties, 
a separate court was to try the case, constituted by the chief 
military official of the district and the district magistrate acting 
together. 

The second article of the Edict of 1910, and of the present 
regulations, provides that “all cases affecting the military or 
civil government of China, will be settled under regulations to 
be hereinafter determined, and will not be in the jurisdiction of 
the above civil courts”; thus grafting the European doctrine 
of the exemption of the administrative officials from the contrei 
of the ordinary courts onto the old privilege of the exemption 
of the Manchu military class from those courts. 
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There is one exception to the general rule of the separation 
of the judiciary from the administrative office ; and to foreigners 
in China an important one. In 1912 or 1913 there was issued a 
Presidential order conferring upon certain of the representatives 
of the Board of Foreign Affairs at certain treaty ports—among 
which was that of Chefoo—jurisdiction over cases to which a 
foreigner might be a party. This jurisdiction was not, however, 
generally conferred upon all of the representatives of the Board 
of Foreign Affairs, but only upon those named in the Presidential 
order. This new foreign-intercourse official, when thus acting 
in a judicial capacity, represents the jurisdiction formerly exer- 
cised by the former Taotai under the old system, to whom consuls 
were wont to refer cases in the Manchu régime. The office of 
Special Envoy for Foreign Affairs is, in fact, often combined 
with that of Tao-yin, the modern term for the official formerly 
called Taotai. The jurisdiction of the Envoy would appear to 
be over both civil and criminal cases, and is both original and 
appellate. 

Article XV of the treaty between the United States and China 
provides: “The Government of China having expressed a strong 
desire to reform its judicial system and to bring it into accord 
with that of Western nations, the United States agrees to give 
every assistance to such reform, and will also be prepared to 
relinquish extraterritorial rights when satisfied that the state of 
the Chinese laws, the arrangements for their administration, 
and other considerations warrant it in so doing.” The reorgani- 
zation of the court system constitutes a distinct step in advance 
and an undeniable improvement over the old system. In so far 
as the promulgation of the law for its organization is concerned, 
China has done something to bring its official system into accord 
with the provisions of the above-quoted article. But whether the 
system, as so constituted, proves an effective one for the adminis- 
tration of the laws, and results in the securing of justice, the test 
of time alone can decide. 


Conriict oF Laws. DIvorce. 
In Richards vs. Richards (decision filed May 1, 1915) the 


United States Court for China (Lobingier, J.) has decided that 
a suit for divorce by an American citizen, domiciled in China, 
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is a proceeding in rem respecting his legal status, and therefore 

falls within its jurisdiction, although the defendant (the wife) 

is a Chinese, and so incapable of naturalization by marriage. 
C. 8. L. 


C. 


THE PHILIPPINES. 
LEGISLATION. 


The legislature adjourned in February, 1915, after a four 
months session. 

Among the enactments were the following: 

Requiring that notaries public, with a few exceptions, should 
be lawyers. 

Requiring practitioners before courts of justices of the peace to 
have some knowledge of law. 

Regulating forms of insurance. 


APPEALS. 


The appeals thus far taken to the Supreme Court of the United 
States from the Supreme Court of the Philippines number 57, 
down to the close of Vol. 234 of the United States Reports. 
Eighteen of these were dismissed. Of those remaining, 26 of the 
judgments have been affirmed, and 13 reversed. C. 8. L. 

















VI. 


ORGANIZATION AND WORK OF THE BUREAU OF 
COMPARATIVE LAW. 


The place of the Annual Bulletin heretofore published by the 
Bureau of Comparative Law will henceforth be taken by this 
JOURNAL, 

The objects of the Bureau will continue as heretofore. They 
include the translation into English of foreign laws, the prepara- 
tion of bibliographies in its special field, and the consideration 
of foreign legislation and jurisprudence with a view to present 
information and materials of value to lawyers, law teachers and 
law students. 

All members of the American Bar Association and of the | 
Bureau of Comparative Law will hereafter receive the AMERICAN 
Bar ASSOCIATION JOURNAL every quarter. 

All members of the Association are by that fact also members 
of the Bureau. Any State Bar Association can become a member 
on payment of $15 annually, and will then be entitled to send 
three delegates to the annual meeting of the Bureau and to 
receive five copies of the AMERICAN Bar ASSOCIATION JOURNAL. 
Any county, city, district, or colonial Bar association, law school, 
law library, institution of learning or department thereof, or 
other organized body of a kind not above described, may become 
a member on payment of $6 annually, and will then be entitled 
to send two delegates to the annual meeting of the Bureau and to 
receive two copies of the JourNaL. Any person eligible to the 
American Bar Association, but not a member of it, can become 
a member of the Bureau on payment of $3 annually, and will then 
receive the JOURNAL. 

Distinguished foreign jurists, legislators, or scholars may be 
elected honorary members. They pay no fees. 

The authorship of the contributions of the Bureau to the 
JOURNAL is indicated in each case by the initials of the writer. 
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The next meeting of the Bureau will be held at Salt Lake City, 
Utah, Tuesday, August 17, 1915, at 2’'P. M. 


HONORARY MEMBERS OF THE BUREAU. 


The Rt. Hon. Viscount Bryce of Dechmont, O. M., D. C. L., LL. D., 
F. R. S., of England. 

Franz von Liszt, Jur. Dr., of Germany. 

D. Joseph Jitta, Jur. Dr., of Holland. 

Manuel Torres Campos, Jur. Dr., of Spain. 

Estanislao S. Zeballos, Jur. Dr., of Argentina. 


OFFICERS AND MANAGERS. 


Director—Simeon E. Baldwin, New Haven, Conn. 
Secretary—Robert P. Shick, Philadelphia, Pa. 
Assistant Secretary—Axel Teisen, Philadelphia, Pa. 
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Japan—Masuji Miyakawa. 

Latin America—P. J. Eder, Leo S. Rowe, Joseph Wheless, Robert J. 
Kerr, Lamar C. Quintero, Walter S. Penfield, Lucius Q. C. Lamar. 
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Pennsylvania Bar Association. 
New York State Bar Association. 

Minnesota State Bar Association. 

State Bar Association of Connecticut. 

Bar Association of Tennessee. 

South Dakota Bar Association. 

Michigan State Bar Association. 

Law Association of Philadelphia. 

Bar Association of the City of Boston. 

New York Bar Association. 

University of North Dakota. 

State University of Iowa. 

University of Maine Law School. 

Yale University Law School. 

University of Pennsylvania Law School. 
Department of Law, Temple University. 
Law Department, University of Minnesota. 
University of Chicago Law School. 

Cornell University College of Law. 

The Law Library of Dayton, Ohio. 
Northwestern University Law School. 

The Western Reserve University Law School. 
University of Nebraska Law School. 

Boston University Law School. 

University of Missouri Law School. 

Chicago Correspondence School of Law. 
University of Michigan Department of Law. 
Harvard University Law School. 
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University of Illinois. 

Pittsburgh Law School. 

Richmond College Law School. 
Illinois Supreme Court Library. 
Wisconsin State Library. 

Missouri State Library. 
Connecticut State Library. 
Michigan State Library. 
Minnesota State Library. 

State Law Library of Washington. 
Kansas State Library. 

California State Library. 

Vermont State Library. 

New Hampshire State Library. 
Massachusetts State Library. 
Iowa State Library. 

The Library Company of the Baltimore Bar. 


RECENT TRANSLATIONS OF FOREIGN LAWS, NOW 
ACCESSIBLE. 


Belgian Law, by Todd. 

A Short Treatise on Belgian Law and Legal Procedure, by De Leval. 

French Civil Code, by Cachard. 

French Civil Code, by Wright. 

Japanese Civil Code, by Gubbins. 

Japanese Civil Code, by Lonholm. 

Japanese Civil Code, annotated by De Becker. 

Japanese Commercial Code, by Yang Yin Hang. 

Japanese Code of Commerce, by Lonholm. 

Japanese Penal Code, by Lonholm. 

German Civil Code, by Chung Hui Wang. 

German Civil Code, by Loewy, under the direction and annotated by 
a joint committee of the Pennsylvania Bar Association and the 
University of Pennsylvania. 

Roman-Dutch Law, by Wessels. 

Penal Code of Siam, by Tokichi Masao (18 Yale Law Journal, 85). 

Visigothic Code, by Scott, of this Editorial Staff. 

Swiss Civil Code, by Shick and Wetherill, of this Editorial Staff. 

Swiss Banking Law, by Landmann. 

Banking Laws of Various Countries, by National Monetary Com- 
mission. 

Digest of the Mercantile Laws of Canada and Newfoundland, by 
Anger. 

Corporations in Mexico, Johnson & Galston, Editors; synopsis of 
laws relating to the formation of corporations; registration of 

foreign corporations; conveyance of real estate; creation of bond 

issues, etc. 
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Laws of Mexico, by Wheless, of this Editorial Staff. 

Handbook of Mexican Law, by Kerr, of this Editorial Staff. 

Mining Law of Mexico, by Kerr, of this Editorial Staff. 

Mexican Corporation Laws, by Fuller. 

Mining Laws of Columbia, by Eder, of this Editorial Staff. 

Civil Code of Argentina, by Joannini; soon to be published by this 
Bureau. 

Civil Code of Peru, by Joannini; soon to be published by this Bureau. 

The Seven Parts (Las Siete Partidas), by Scott, of this Editorial 
Staff; soon to be published by this Bureau. 
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HOTEL ACCOMMODATIONS AT SALT LAKE CITY, UTAH. 


UTAH. EUROPEAN PLAN. 

One person in room without bath...............006. $1.50 and $2.00 

Two persons in room without bath.................. 2.50and 3.00 

One person in room with bath........cccocccccccccecs 2.50 and up 

Two persons in room with bath.............cceeeeee 4.00 and up 

Two connecting single rooms with bath............. 5.00 and up 

Parlor, bed-room amd bath... .ccccccecscsccccsees 10.00 and up 

NEWHOUSE. 

One person in room with dath......cccccccccccccces 1.50 and up 

Two persons in room with bath............ecesceeee 2.50 and up 

Parlor, beG-Tooms Gnd Bath... eccccccsesesccsevosesses 6.00 and up 
GRAND. 

One person in room witiiout bath.............eee00- 1.00 and up 

Two persons in room without bath.................. 1.50 and up 

One person in room with bath............cceeeeeeees 1.50 and up 

Two persons in room with bath......cccccccccccceccs 2.00 and up 
MOXUM. 

One person in room without bath..............2006- 1.50 and up 

Two persons in room without bath...............06- 2.00 (2 beds.) 

OBS POTHOR TA POORER WITH DOT. ooccccccccccvscsesces 2.00 

Two persons If TOC WIR BAER... nc cccccccccccoesss 2.50 

Suite for two persons with bath..............se800- 4.00 
SEMLOH. 

One person in single room without bath............. 1.00 and up 

One person in single room with bath................ 1.50 and up 

Two persons in double room without bath........... 1.00 each 

Two persons in double room with bath.............. 2.50 
WILSON. 

One person, single room without bath............... 1.00and 1.50 

One person, single room with bath..............62.- 1.50and 2.50 

Two persons, double room without bath............. 1.50and 2.50 

Two persons, double room with bath................ 2.00 to 4.00 
KENYON. 

es CN WEE TNs hos dec dcvacccantessedncias 1.00 

SO SE SUIS. WII oo cd-cebndescnteecdseeven 2.00 

ee CE QI ED nn 6s6desnddcévessdvcsccndeses 2.00 

ED DO. WE Wb sa ddswdeaNcevencansdetceuss 3.00 
CULLEN. 

One person in room without bath................6.. 1.00and 1.50 

One person in room with bath.......ccccccccscccces 1.50 to 3.00 

Two persons in room without bath...............+. 150and 2.00 


Two persons in room with Dath.....ccccccccccescse 2.50 and up 
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WINDSOR. 
One person in single room without bath............. $ .75and $1.00 
Two persons in double room without bath........... 1.00and 1.50 
Two persons in double room with bath.............. 2.00 to 3.00 
Suite for four persons with bath.................05- 4.00 
PEERY. 
Single room, one person, without bath.............. 1.00 
Single room, one person, with bath................. 1.50 
Double room, one or two persons, without bath....... 2.50 
Double room, four persons, with bath............... 2.50 


RAILROADS, RATES, ETC. 


RouTEs BETWEEN CHICAGO AND SALT LAKE City, via DIRECT 
STANDARD LINES. 


Chicago, Burlington and Quincy R. R. (Burlington Route).— 
The Burlington Route operates between Chicago and Denver, 
thence in connection with the Denver and Rio Grande to Salt 
Lake City, passing through Burlington, Omaha, Lincoln, Denver, 
Colorado Springs, Pueblo, Royal Gorge and Glenwood Springs. 

Chicago, Milwaukee and St. Paul R. R.—The Chicago, Mil- 
waukee and St. Paul R. R. operates between Chicago and Omaha, 
thence in connection with the Union Pacific R. R. to Ogden, and 
the Oregon Short Line to Salt Lake City, passing through Council 
Bluffs, Omaha, Julesburg, Cheyenne and Green River. 

Chicago and Northwestern R. R.—The Chicago and North- 
western R. R. operates between Chicago and Omaha, thence in con- 
nection with the Union Pacific to Ogden, and the Oregon Short 
Line to Salt Lake City, passing through Council Bluffs, Omaha, 
Julesburg, Cheyenne and Green River. 

Rock Island Lines.—The Rock Island operates between Chicago 
and Denver, thence in connection with the Denver and Rio Grande 
R. R. to Salt Lake City, passing through Des Moines, Omaha, 
Lincoln, Denver, Colorado Springs, Pueblo, Royal Gorge and 
Glenwood Springs. 

Santa Fe R. R.—The Santa Fe R. R. operates between Chicago 
and Denver, thence in connection with the Denver and Rio Grande 
R. R. to Salt Lake City, passing through Kansas City, La Junta, 
Pueblo, Colorado Springs, Denver, Royal Gorge, Glenwood 
Springs. 




















Railroads, Rates, Etc. XI 





From Denver passengers can travel either via the Denver and 
Rio Grande R. R. or via the Union Pacific R. R. between Denver 
and Salt Lake City. 

The exact time of departure of morning and afternoon trains 
out of Chicago has not yet been fixed, but all lines shown above 
will have morning and evening trains from Chicago to Salt Lake 
City, via routes outlined, and the time consumed between said 
points is approximately 45 hours. 

Either the Southern Pacific or the Western Pacific can be used 
between Salt Lake City and San Francisco—time consumed 
between these points approximately 24 to 30 hours. 

Side trip can be made from Salt Lake City to Yellowstone 
National Park, via the Oregon Short Line R. R. between Salt Lake 
City and Yellowstone Station, at cost of $53.50, which rate in- 
cludes railroad transportation from Salt Lake City to Yellowstone 
Station and return, five-day tour through the park with hotel 
accommodations (13 meals and 4 nights’ lodging). 

Those who would enjoy the novelty of a comfortable camping 
trip, the Wylie way, can purchase side-trip rail tickets, Salt Lake 
to Yellowstone and return for $12.25. The five-day Wylie tour is 
$35.00, the six-day Wylie tour is $40.00. These charges cover all 
meals, lodging, stage transportation and guides’ service. 

Side-trip can be made from San Francisco to the Yosemite Park 
and return, via Santa Fe (Coast Line), or Southern Pacific to 
Merced, thence Yosemite Valley R. R. to El Portal and the Yo- 
semite Transportation Company at cost of $22.35, which includes 
railroad and stage transportation. 

Side trip tickets to the Yellowstone National Park or the 
Yosemite Park can be purchased at Salt Lake City and San 
Francisco, respectively, or coupons covering these side-trips can 
be included in original ticket. 

Tickets from Chicago to San Francisco and return by any of 
above routes, including Los Angeles and San Diego, at Exposition 
fares, with permission to stop over at points desired, are now on 
sale daily up to and including November 30, at rate of $62.50. 
Tickets at this rate bear a final return limit of three months, but 
in no case later than December 31. 

The above rate provides for free side-trip from Los Angeles to 
San Diego and return, providing ticket is routed in one direction 
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via Los Angeles. If not routed via Los Angeles a charge of $4.00 
is made to cover this side trip. 

Tickets may be routed in one direction via Portland or Seattle, 
in which case the rate will be $17.50 higher. 

Correspondingly low fares apply from other stations in the East, 
and will be quoted on application to local ticket agents through- 
out the country. 

The following sleeping car fares apply between Chicago and 
Salt Lake City: 


Lower Berth. Upper Berth. Section. Drawing Room. 
$8.50 $6.80 $15.30 $30.00 





